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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRWIT 


Nose 130k}, 13045, 130h8, 13052, 1305h, 
13061, 13063, 1306h, 13068, 13116, 
13117, 13218, 13120, 13221 


AMERICAN AIRLINES, INC., TRANS WORLD AIRLINES, INC., 
FASTERN ATR LINES, INC., PAN AMERICAN WORLD ATRWAYS, 
INC., DELTA AIR LINES, INC., UNITED AIR LINES, IN., 
CONTINENTAL AIR LINES, INC., NORTHWEST AIRLINES, INC., 
ALLEGHENY ATRLINES, INC., ET ALo, WESTERN AIR LINES, 
INC., CAPITAL AIRLINES, INC., BRANIFF AIRWAYS, INC., 
PACIFIC NOHTHERN AIRLINES, INC., ABILENE & SOUTHERN 
RAILWAY COMPANY, ET ALe, Petitioners; NATIONAL AIR- 
LINES, INC., Intervenor, 


Vo 


CIVIL AERONAUTICS BOARD, Respondent; AIRCOACH TRANSPORT 
ASSOCIATICN, QUAKER CITY AIRWAYS, INC., INDEPEXDEIT 
MILITARY AIR TRANSPORT ASSOCIATION, CAPITOL ATHWAYS, 
INC., Intervenors 


ON PETITIONS FOR REVIEW OF ORDERS OF THE CIVIL 
AERONAUTICS BOARD 


RESPONDENT'S PETITION FOR REHEARING 


The Civil Aeronautics Board respectfully petitions the Court for 


rehearing of the Court's decision entered herein on Joly 19, 1956, and 


prays the Court upon such rehearing to affirm the interim exemptio 





order here in issue. As grounds therefor, we hereinafter show that: 
1. The Court mistake@mly assumed that the Board rested its 
order upon a determination that it could ultimately grant the 
broader operating authority involved ape @ permanent exemption 
basis, and further proceeded upon the erroneous assumption that 
the validity of the interim exenption is dependent upon a reso- 
lution of the question of whether certificates should ultimately 
issue; and x 
2e The exemption by its terms is a tenporary one supported 
by adequate findings warranting temporary exemption pending can- 
pletion of proceedings. 
| I 
The Court appears to have decided this case 
or an erroneous factual premise and upon the 
sis of considerations unre o the 
r exemption involved 
The Court in its opinion (p. 15) indicates that, although the in- 
terim exemption to the irregulars well my have been sustained as a 
temporary one, "we do not understand the Board to rest upon the tampo- 
rary feature of the order." Other portions of the opinion, and par- 
ticularly at page 1), imply a view by the Court that the principal 
issue was whether the Board could or should, upon completion of its 
‘proceeding, authorize the new operations by exemption or certificate. 
However, the text of the Board's opinion directly treating with the 
interim exemption and its formal numbered findings (set forth hereto ‘ 
as Appendix A for the convenience of the Court) disclose that (1) the 


exenption is temporary both in terms and in fact, and (2) decision 
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was reserved by the Board upon the issue of whether certificates or 
exemptions should ultimately issue to the qualified carriers. The 
parties so understood the case. The pebietotecs repeatedly asserted 
that there was no issue before the Court as to the form of final oper- 
ating authority, and that the Board's order is only an interim or ten- 
porary exemption (petitioners' principal brief, pp. 2-25; reply brief, 
Pe 2) True, we defended the order both on grounds of an interim ex- 
enption and on general considerations relating to the exemption power 
in the light of the prior usage and construction of the statute. That 
was because, as the Court's opinion recognizes (pe 10), petitioners 
had leveled an all-out assault upon the order upon the same basis, con- 
tending that the Boal could not exempt as it did irrespective of the 
circumstances. We answered in kind, pointing out that the order is 
well within statutory authority on various grounds, including that of 
a temporary exemption. 

The Board's proceeding and its opinion deal with certain consid- 
erations which may not be temporary. Thus, the Board determined the 
over-all place of the irregulars in the aviation picture, but the find- 
ings made in this connection were not implemented except to the extent 

1/ In addition to the materials set forth as Appendix A, the 


temporary nature of the Board's action is emphasized in other state- 
ments found in the Joint Appendix at Tr. 19190, 1920, 19188, 49314. 
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2/ 
that the Board granted a temporary exemption. There also was indi- 


rectly injected into the case other issues relating to what the Board's 
final actim might be, by reasm of petitioners’ contentions that the 
Board was required to determine its power to issue certificates to the 
irregulars as a prerequisite to exemption. However, the petitioners’ 
point was that the Board should have decided this issue which it had 
reserved, and not that the Court should pass on the substantive issue 
3 

(principal brief, ppe 7i-77)e | We also note the correct recital at 
page 7 of the Court's opinim that the Board's order provides that the 
interim authorization will "terminate sixty days after the Board should 
dispose of the several individual applications for exemption authority." 
But this denotes neither a Board finding of power to ultimately exempt 
nor an intention to do so. There are alternate applications pending in 
the Large Irregular Carrier Investigatim for either certificates or 
exemptions. The 199 revision of the blanket exemption regulation pro- 
vided for contimned operatioms until disposition of the individual ex- 
enption applications then required to be filed, and the Board in its 

2/ The Board's determinatim of the place of the irregulars may 
be d to be "final" in the same sense that a valuatiam order or other 
such independent preliminary conclusion to be subsequently implen@mted 
may be said to be final, i.e, the Board subsequently may rely on such 
findings without reexaminatim if it elects to do so. Whether the 
Board's over-all economic policy determination was ripe for review as 
the future basis for either certificatim or further exemption was the 
occasion for some discussion between counsel at various stages of this 


case (including the prehearing conference discussions)e However, there 
was never any disagreement on the fact that the present exemption is 
purely temporary. 

3/ We contended that this claim of deficiency in the Board's find- 
ings was not properly before the Court since it had not been preserved 
before the Board, and further that decisim on this point was irrelevant 
to the temporary exemption at hand (our brief, pp. 37-39). 
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present order merely substituted a new interim authorization with an 
expiration date to coincide with the olde 

In sum, the Board's interin exenption does rest upon its tenporary 
features. The Board has not yet passed on the issues of whether it has 
power to authorize the operations here involved by certificate, or 
whether, if it has such suit, it must ultimately issue certificates. 
The only question for decision is simply whether the Board's exmutivn 
is vaiid in accordance with its terms and upon the findings made for a 
temporary exemption, and not what views the Board may hold as to all the 
circumstances in which it may exempt. 


a1 


The Court further appears to have proceeded 
on the erroneous premise that the vali dity 


a 
of the veneer oace on is dependent upon 


er ce icates imate LSsue 


The Court's opinion states (pp. 13-1)): 


The exemption here involved is from the enforcement of the 
provision of the statute requiring certification. The ques- 
tion therefore is whether the requirement of certification 
would be an undue burden on this class of air carriers by 
reason of either the limited extent of air operations or un- 
usual circumstances affecting their operations; and whether 
the requirement that this class of carriers be certified is 
not in the public interest. We find in the opinio of the 
Board a statement that "In these circumstances, very little 
purpose would be served by withholding the enlarged operating 
authority for what may be a lengthy period, and to do so would 
constitute an undue burden upon the applicants." But that 
statement does not support a conclusion that an exemption 
rather than a certification should be granted. It supports 

a conclusion only that some action should be taken promptly. 
We also find in the order a conclusion stated in the language 
of the statute, but the order contains no findings to support 
that conclusion. We have examined the opinion and the order 
‘with care, but we cannot ascertain from them what the Board 
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deems to be the limited extent of the operations of the 
supplemental carriers which would make a certificatiam an 
undue burden on the carriers, nor can we determine what 
umusual circumstances affecting the operations of the sup- 
pleanental carriers would make certification an undue burden 
on these carriers. Neither can we ascertain why the Board 
is of opinion that the certificatio of these supplemental 
carriers is not in the public interest. 

In our view, these statements, and the subsequent discussion in 
the Court's opinion relating to the requirements of Section )01(f) of 
the Act and the Board's power to certificate supplemental service, re- 
flect a basic misconception of the power to axenpt conferred upon the 
Board by Section 16(b) (infra, p. 16). True, Section }01 in its 
entirety prescribes a certification method. Section 0l(a) (infra, 
pe 16) also speaks in terms of certification. However, Section }01(a) 
does more; it operates as a flat prohibition against all "air carrier" 
operations except those authorized by the Board. Qne of the burdens 
imposed by the statute fram which relief is authorized by exemption 
obviously is the burden and expense of certificate proceedings. But 
another such burden is the statutory barrier erected by Section )01(a) 
against unauthorized operations. The test is not always whether the 
certification process would be an undue burden or whether ultimate 
"certification" is or is not in the public interest. Rather,. where 


exemption is granted pending completion of proceedings, the test is 








L/ There are no statutory prohibitions against unauthorized oper- 
ations except Section 01(a) (and the comparable provisions of Sectim 7 
)02(a) relating to foreign air carriers to which the exemption power 7 
does not extend). The statutory definitions of air transportation are 
exceedingly broad (Section 1(21)), and the net effect of Sectio 01(a) ¥ 
and the other provisions is to preclude all operations by United States » 
carriers except those permitted by _ Board either by way of certifi- 
cate or exemption. 
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whether the statutory barrier against unauthorized. operations itself? 
is an undue burden. In such cases, the procedures and burdens incident 





to certification are in fact being imposed upon the carrier, and ulti- 
mate certification well may be determined to be in the public interest 
(or equally as well may be determined not to be). But the question of 
public interest for certification cannot be determined mtil the com 
pletion of the proceeding, and the burden from which relief by exemption 
is authorized is the statutory barrier against mauthorized operations. 
Section 16(b) says as mech; the test for exemption is whether. "enforce- 
ment" of the prohibition of Section }01(a) would be unduly burdensome 

' or contrary to the public interest. 

In this view, of course, the ultimate disposition which the Board 
may make of a particular certificate or other application for long term 
operating authority is not controlling'on the issue of whether a tempo- 
rary exemption should issue pending final determination of the applica- 
tion. Nor is.the fact controlling that the Board might ultimately con- 
clude that it lacked statutory authority to issue a certificate for.a- 
particular type of operation, or that: exemption should issue ‘rather than 
certificates even though there is power. to certificate, Under any 
other view, the Board could not exenpt at all pending completim of 
certification proceedings since the statute requires that both public 
convenience and necessity and fitness ‘(the teeth of certification) be 
determined on evidence contained in the administrative record. Neither 
could the Board have exempted the supplemental services of any of the 


various classes of carriers operating by exemption (large irregulars, 
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air taxi operators, etc.) if it should ultimately be determined that 
the certificate provisions were not designed for such operatios. Yet 
the legislative history shows that such carriers have a place in the 
statutory scheme and that the exemption power was expressly fashioned 
for them. | 
‘This is not to say that the Board has unlimited power to exempt, 
and the Court has recognized that no such claim is made by or on behalf 
of the Board (p. 11 of opinion). Mm the contrary, the Board may exempt 
only where, as to an individual carrier or a class of carriers, there is 
"limited extent of, or umsual circumstances affecting", operations, and 
upon findings that enforcement of the Section 0l1(a) barrier would camsti- 
tate an "undue burden". and would not be in the "public interest." (See 
Section h16(b), infra). We will not here repeat what has heretofore _ 
been said in our brief concerning the meaning of "limited extent", 
Ttynusual circumstances", and "public interest." As to "mdne burden®, 
we again emphasize that, apart from the prior administrative and judi- 
cial interpretation, the face of the statute certainly discloses that a’ 
requirement obstructing development is one from which relief is anthor- 
ized, and the legislative history shows that "hardship" is an appropriate 


ground for. exemption (p. 18 of our brief). 





5/ The question of whether the Board has power to issue certifi- 
cates for the supplemental services here involved is a troublesome one on 
which the parties to the Board's proceeding are divided, and the Board's 
examiners have heretofore concluded that the Board lacks such power 
(See Tre 5967-75) 
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An cg of the fereouing concepts to the Boanite exemption 
and Pindiings wilt. we think, reedtly Steclons bath the pecceteey of the 
present temporary exemption and the adequacy of the findings in support 
of the exenption. There can be no dispute on the proposition that he 
irregulars camot gendust operations broader than those heretoforé 
authorized unless permitted te ay v6 by the Board. | The ‘irregilars are 
in fact participeting in proceedings designed to mabile the Board to 
tusus SorkiPleaten 22 theb couse Bf action mould Gisieately be dnt 
cated, and hence they are undergoing the "burdens" of wertitication 
proceedings. The Board? s proceeding is not in such posture as to permit 
it to issue certificates (temporary or permanent) or to determine whether 
"certification of these supplemental air carriers is woe in the public 
interest"; their certification ultimately may be determined to be in the 
public interest when the Board has completed its proceeding. There 
simply is no other way to permit the broader si ai pending the com 
pletion of the Board's proceeding except through use of the exemption 
power. The question before the Court is merely whether, pending final | 
decision by the Board on all these matters, the Board! s findings disclose 
the carriers to be unduly burdened contrary to the public interest by 
the barrier which the statute imposes against broader operations. 

In issuing its temporary exanption, the Board on page 32 of its 





opinion (infra, pe 13) found that "to wait until the conclusion of the 


case before implementing our new policy would be contrary. to the public 
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interest,” in that camsiderable time could be expected before comple= 
tion of the Board's proceeding; "that there exists today a need for 
the enlarged authority which we contemplate granting"; and that many 


of the irregulars "require the enlarged authority to ae their 


condition or for their continued econamic well being."*. *In these 
circunstances*, said the Board (and it obviously referred to all of 
the circumstances recited in its "long opinim" (p. 7 of the Court's 
opinion)), to withhold the new authority "would constitute an undue 
burden on the applicants." Surely these findings should be sufficient 
both to explain and justify the Board's temporary exemption, supported 
as they are with the numerous factual findings relating to the over-all 
positim of the irregulars, their history and need for broader oper- 
ating authority, their financial position, etc., heretofore detailed 
in oe brief (pp. 32-34). The Board found, among other things, that 
broader operating authority should issue to assure the preservatim 
of the carriers as a defense asset and to afford them an appropriate 
area for operations when ne engaged in military operatims (Tre )85)1, 
48550). The Court's opinion appears to hold that the Board's opinion 
"supports a conclusion « « « that some acti should be taken promptly" 
(pe 1s). As we have show, the only feasible course of action is the 
use of the exemption power. In sum, we believe the Board's findings 
disclose that the operations are of limited extent and surrounded 
by unusual circumstances under any view of the ‘sarees and that the 
Board found and adequately denonstrated that to insist upon enforcement 
. e Boa Ss supplenental opinion reiterated that its 


action would result in "improvenent of the condition of the carriers" 


(Tre 49204). 
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of Section )01(a) to the extent that it would otherwise preclude the 
new operations during the time required for completion of the proceed- 
ing would obstruct the development of the irregulars and work hardship 
on them contrary to the public interest. 

- We recognize that the petitioners: argued that only those findings 
appearing at page 32 of the Board's report were directed to the tempo- 
rary exemption, and that all else that was said by the Board was extra- 
neous to the exemption. Further, the Court held here that it could not 
ascertain what were the "limited extent" of operations, or the "unusual 
circumstances", upon which the Board relied in finding that "certifica- 
tio" would be an "undue burden." But we are: unwilling to impute ‘to 
the Court any departure from the ‘well established rule that an agency's 
findings are adequate so long as the facts found support the ultimate 
statutory findings. Rather, we think the renand here resulted from 
misconceptions of what was before the Court for decision and of the ex- 
emption power. The Court had no difficulty in determining that the 
operations of the supplemental carriers are of limited extent in terms 
Gb iemiatttiee sitaoe non the Rawle. om needa Pindines wheel the pate 
tioners said the Court should not consider; the Court found no undue 
"impinganent"® upon the certificated carriers from the Board's action 
(pp. 12, 13). It similarly recognized that "some action should be 
taken promptly" (De 14). These were the very tests for exemption for 
which the petitioners contended. The Board referred to its exemption 


as a "temporary" one (infra, pel), and the Court appears to be of the 
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view that the exemption is sustainable on a temporary | The 
Court is not. called upon here to determine all of the circumstances 

in which the Board can exempt. Since there is a sustainable basis for 
the Board's action spelled out in the findings, a remand should not be 
predicated upon any belief by the Court that the Board may hold views 
relating to the exemption power which the Court would not share. Such 
problens are matters for another day. 

' On the basis of the foregoing, and on the basis of the briefs and 
record herein, the Civil Aeronautics Board respectfully prays that the 
Court grant rehearing, and that on such rehearing the Court affirm the 
Board's temporary exemption order. 

CERTIFICATION 
The foregoing petition is presented in good faith and not for delay. 


Respectfully submitted, 


DANIEL M. FRQEDMAN, 
Attorney, 
Department of Justice 


General Counsel, 
Civil Aeronautics Board, 


Attormeys for Respondent. 
Dated: August 3, 1956 | | 





7/ The Board said in almost as many words "that the interim for 
which the operating authority is issued is short, whereas the remainder" 
of its proceeding will be long. See infra, p.13, and page 15 of the 
Court'?s opinion. 
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APPENDIX A 
Excerpts from Civil Aeronautics Board Opinion E97): 
(ppe 31-33, Tre 8562-6). 
x % | 

| ” Most of the applicants request that the authority to be granted than 
be in the forn of a certificate, while most of the certizignted interver 
ners vigorously challenge our authority to grant certificates for supple- 
mental operations. We need not decide that issue at this time. It would 
be more appropriate for us to determine the matter when we consider the 
qualifications of the individual applicants. Accordingly, this opinion 
is a statement of our future policy with regard to supplemental air trans- 
portation, and we shall defer to the conclusion of the case our decisim 
as to whether the operating authority to be granted to the applicants who 
qualify shall be by certificate or by exemption. Pending decision om 
these matters, however, we see no reason to withhold the enlarged oper- 
ating authority fran this class of carriers. As previously indicated, 
there remain thirty applicants who have not yet been heard with regard to 
their qualifications. It is, therefore, apparent that a considerable 
period of time will elapse before this case can be finalhy détemined. To 
wait until the conclusion of the case before implementing our new policy 
would be contrary to the public interest. The record demonstrates that 
there exists today a need for the enlarged authority which we contem- 
plate granting. Also, many of the carriers who are conducting their 
operations in accordance with the current regulations require the en- 
larged authority to improve their condition or for their continued eco- 
nanic well-being. The canplexity of this proceeding has been — that 

~13~ 


the applicants herein have already spent over four years awaiting con- 
clusion of these proceedings, and still cannot expect their final deter- 
mination in the immediate future. In these circumstances, very little 
purpose would be served by withholding the enlarged operating authority 
for what may be a lengthy period, and to do so would constitute ‘i undue 


burden upon the applicants. It is possible that, by permitting all car- 


riers in this class to operate within the new scope of authority, we may 
be giving an enlarged temporary authority to carriers which, oe the con- 
clusion of the case, we may find to be unqualified for continued author- 
ization. We are fully aware of these considerations, but on balance we 
find that they are outweighed by the immediate public need for the addi- 
tional services of the supplemental air carriers and by the improvement 
in the condition of the carriers which should result fran our new policy. 
We shall therefore issue a temporary exemption to operate within the 
scope of the new policy to all applicants remaining in this proceeding 
who hold operating authority either as irregular air carriers or as irreg- 
ular air transport carriers, except those whose operating authority we 
have previously found should be revoked, cancelled or terminated. 

% & & 

(pp. 35-36, Tr. 8566-67) 

% % 

2. The decision as to the nature and form of the authority to be 
granted for the supplenental air transportatio contemplated by para- 
graph 1, above, and as to the applicants who shall receive such author- 
ization, should be deferred until after the Examiners shall have 
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completed their hearings on the issue of the qualifications of the ap- 
plicants and shall have issued their Initial Decision..on that. issue. 

3e Until the final decision herein, the enforcanent of the provi- 
Sions of the Act, insofar as they would prevent each of the following 
persons from engaging in air: transportation to the extent and in the 
manner specified in the attached order, would be an undue burda on each 
of the persms by reason of the limited extent of, and the unusal cir- 
cumstances affecting, its operations and is not in the public interest. 

% % & 

. The exemption to be granted to each of said carriers pursuant 
to paragraph 3, above, shall be subject to the terms and limitatims 
annexed to the attached order and shall terminate 60 days after the 
Board makes a final disposition of the application or applications of 
each such carrier in this proceedings. Provided, however, that in the 
event a certificate of public. convenience and necessity is issued. to 
any supplemental air carrier the exemption granted herein: to such carrier 
shall terminate on: the. date. such certificate becomes effective. 

5. As to each carrier listed in: paragraph 3, above, upon the effec- 
tive date ofthe order attached hereto, the letter of registration or 
the exemption authorizatio. to. operate da an irreguler transport carrier, 
as the case may be, shall automatically terminate, — 
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APPENDIX B 


Relevant provisions of the Civil Aeronautics Act of 1938 (52 


Stat. 973), as amended (19 U.S.C. 01 et seq.) 
%* & & 
TITLE IV--AIR CARRIER ECONOMIC REGUIATION 
CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
Certificate Required 
SE. )0l1(a) No air carrier shall engage in any air transportation 
unless there is in. force a certificate issued by the Authority [Board] 
authorizing such air carrier to engage in such transportation + * # 
% & 
CLASSIFICATION AND EXEMPTION OF CARRIERS 
+ % 
| Exemptions 
SEC. 416(b)(1) The Authority [Board], from time to time and to the 
extent necessary, may (except as provided in parograph (2) of this sub- 
section) exempt —_ the requirements of this title or any provision 
thereof, or any rule, regulation, term, condition, or limitation pre- 
scribed thereunder, any air carrier or class of air carriers, if it 
finds that the enforcement of this title or such provision, or such 
rale, regulation, term, condition, or Limitation is or would be an undue 
burden on such air carrier or class of air carriers by reason of the 
limited extent of, or unusual circumstances affecting, the operatims 
of such air carrier or class of air carriers and is not in the public 
interest. 
“16 





(2) The Authority [Board] shall not exempt any air carrier from 
any provision of subsection (1) of section 01 of this title, except 
that (A) any air carrier not engaged in scheduled air transportatia, 
and (B), to the extent that the operations of such air carrier are 
conducted during daylight hours, any air carrier engaged in scheduled 
air transportation, may be exempted from the provisions of paragraphs 
(1) and (2) of such subsection of the Authority [Board] finds, after 
notice and hearing, that, by reason of, the limited extent of, or unusual 
circumstances affecting, the operations of any such air carrier, the 
enforcement of such paragraphs is or would be such an undue burden on 
such air carrier as to obstruct its development and prevent it from be- 
ginning or contiming operations, and that the exemption of such air 
carrier from such paragraphs would not adversely affect the public 
interest: Provided, That nothing in this subsection shall be deemed 
to authorize the Authority [Board] to exempt any air carrier from any 
requirement of this title, or any provision thereof, or any rule, regu- 
lation, tern, condition, or limitation prescribed thereunder which pro- 
vides for maximum flying hours for pilots or co-pilots. 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Civil Aeronautics Board exceeded its 
statutory power under Section 416(b) of the Act [Civil 
Aeronautics Act of 1938, as amended, 49 U.S.C. § 496(b)] 
in purporting to exempt from the certificate requirement 
of Section 401 [49 U.S.C. § 481] some 49 carriers to per- 
form the air transportation services permitted by the or- 
der under review. 


2. Whether the respondent, in the opinion and order 
under review, has made sufficient findings, as a matter of 
law, to support its conclusion that enforcement of the cer- 
tificate requirement of the Act would be an undue burden 
by reason of the limited extent of, and the unusual cireum- 
stances affecting, the operations of the exemptees and is 
not in the public interest. 


3. Whether the order under review is unlawful (a) be- 


cause it permits operations beyond the scope of the issues 
in the proceeding, as defined in Orders Nos. E-5722, Sep- 
tember 21, 1951, as amended; E-6017, January 8, 1952; and 
E-6336, April 17, 1952; or (b) because beyond the scope of 
the issues severed for decision by Order No. E-8052, Jan- 
uary 20, 1954. 


4, Whether the respondent committed error by truncat- 
ing the proceeding pursuant to Order No. E-8052, January 
20, 1954, and purporting to determine the scope of per- 
mitted operations on the basis of an incomplete record with 
respect to the mode of operations, qualifications and pro- 
posals of the applicants in the respondent’s proceeding. 


5. Whether the order under review is unlawful because 
is permits operations of a scope not reasonably related to 
the purposes for which the grant issued. 











NOTE RE CITATIONS 


In this Brief: 


le 


> 


The Civil Aeronautics Act is cited as “‘the Act’’, or ‘‘ Act, 
Section ....’’. 


The Board’s opinion and Order No. B-9744, November 15, 
1955 is sometimes referred to as ‘‘the order under review’’, 
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graphed version by the citation eel Dan pee ae 
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_ Board orders and opinions, where not available in the 


printed reports, are cited to the mimeographed order by 
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reference is needed, ‘‘Order No. E-...., date, mimeo. op., 
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_ The Board’s Economic Regulations are cited as ‘‘CAB Eco- 


nomic Regulations, Part ...., 14 C.F.R. ....’’. Amend- 
ments and revisions of these regulations are sometimes 
issued with a preamble stating findings and reasons for the 
new rule; this preamble is not always printed in the Code 
of Federal Regulations. Reference to the amendment or 
its preamble, where the C.F.R. citation is insufficient, is 
made by citation to the Board’s serial number and _ the 
Federal Record, #.¢., ‘‘Regulations No. ...., date, ... F.R. 
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_ Items included under numbers 2, 3, 4 and 5 (where part of 
the record below) are also cited to the record as filed with 
the court by the citation (Um a nan) ve 
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IN THE 


United States Court of Appeals 


For THe District oF CoLumBia CIRCUIT 


Nos. 13044, 13045, 13048, 13052, 13054, 13061, 13063, 13064, 
13068, 13116, 13117, 13118, 13120 and 13121 


AMERICAN AIRLINES, INC., MowawkK AIRLINES, INC., 

Trans WORLD AIRLINES, INC., Norra CenTRAL AIRLINES, INc., 
Unrrep Arr Lines, INc., Ozark Air LinEs, INc., 
Eastern Arr Lives, INc., Prepmont AvIATION, INC., 

Pan AMERICAN WorRLD Airways, SOUTHERN AiRways, INC., 

Inc., SourHwest Arways COMPANY, 
Dexta Arr Lines, INC., Trans-Texas Airways, INC., 
ConTINENTAL Arr Lines, Inc., | West Coast Amuines, INc., 
NorTHwest AIRLINES, INC., Western Ar Lins, INc., 
ALLEGHENY AIRLINES, INC., CapiIraL AIRLINES, INC., 
Bonanza Air Lines, INC., BranirF Airways, INc., 
CENTRAL AIRLINES, INC., Paciric NorTHERN AIRLINES, INC.. 
Frontier AIRLINES, INC., ABILENE & SOUTHERN RaILwAy 
Lake CENTRAL AIRLINES, INC., CoMPANY, ET AL., 

Petitioners, 


Nationa, Arrives, Inc., Intervenor in No. 13044 
Vv. 
Crvm Arronavtics Boarp, Respondent, 
Arrcoach TRANSPORT ASSOCIATION, QUAKER City ArIRways, 


InpEPENDENT Mruirary Am Transport Association, and 
Carrrou Arrways, Inc., Intervenors in No. 13044. 


ON PETITIONS FOR REVIEW OF ORDER OF THE 
CIVIL AERONAUTICS BOARD 


CONSOLIDATED BRIEF FOR PETITIONERS AND INTER- 
VENOR IN SUPPORT OF PETITIONERS 


JURISDICTIONAL STATEMENT 


Petitioners seek review of an order of respondent Civil 
Aeronautics Board purporting to exempt each of 49 non- 
certificated “‘large irregular’’ air carriers to operate regu- 
larly scheduled services, and otherwise to expand their 
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operations, over such routes as they choose anywhere in 
the world. 

Petitioners are air carriers holding certificates of public 
convenience and necessity issued under the Civil Aero- 
nauties Act of 1938, as amended, 52 Stat. 973, et seq., 49 
U.S.C. 401, eé seq., and common earrier railroads, which 
would be adversely affected by exemptees’ operations pur- 
suant to such ‘‘enlarged operating authority,”’ as the order 
under review characterizes these exemptions. Mimeo. op., 
p. 32 (Tr. 48563). 

The jurisdiction of this Court is invoked under Section 
1006 of the Civil Aeronautics Act, 52 Stat. 1024, 49 US.C. 
646, and Section 10 of the Administrative Procedure Act, 
60 Stat. 243, 5 U.S.C. 1009. 


STATUTE INVOLVED 


The statute involved is the Civil Aeronautics Act of 1938, 
52' Stat. 973 et seq., 49 U-S.C. 401 et seq., the pertinent pro- 
visions of which are set forth in the Appendix, infra. Par- 
ticularly involved is Section 416(b)(1) of the Act, 52 Stat. 
1004, 49 U.S.C. 496. The pertinent language of this sub- 
section—with emphasis, numbering and typographical ar- 
rangement supplied—is: 

‘<The Authority [Board], from time to time and to the 
extent necessary, May --- 
exempt from the requirements of this title or any 
provision thereof, or any rule, regulation, term, 
condition, or limitation prescribed thereunder, 
any air carrier or class of air carriers, 
if it finds that the enforcement of this title or such 
provision, or such rule, regulation, term, condi- 
tion, or limitation 
(1) is or would be an undue burden on such air 
earrier or class of air carriers 
by reason of 
(a) the limited extent of, or 


(b) unusual circumstances affecting, 
the operations of such air earrier or class of 


air carriers and 
(2) is not in the public interest.”’ 
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STATEMENT OF THE CASE 


Title IV of the Civil Aeronautics Act provides that a 
common carrier by air must secure a certificate from the 
Civil Aeronautics Board on proof of public convenience 
and necessity, must operate in accordance with such cer- 
tificate, and may not abandon a certificated route without 
Board authorization. In the case of overseas, intra-terri- 
torial and foreign transportation, issuance, modification 
and revocation of certificates are subject to the approval 
of the President. Act, Section 801; Chicago & Southern 
v. Waterman, 333 U.S. 103 (1948).2 The Title like- 
wise sets forth an elaborate pattern of regulation of 
the carriers’ business and service. At the end of the Title 
a subsection—Section 416(b)—empowers the Board, to the 
extent necessary, to exempt an air carrier from any pro- 
vision of the Title where enforcement thereof is found not 
to be in the public interest and to be an undue burden on 
the carrier by reason of the limited extent of its opera- 
tions or of unusual circumstances affecting its operations. 


A. THE CERTIFICATED AIR CABBIEBRS. 


Air carrier petitioners hold certificates of public con- 
venience and necessity duly issued by the Board, the re- 
spondent here, pursuant to Section 401 of the Act and au- 
thorizing, inter alia, regularly scheduled air transportation 
of persons and property over specified routes within the 
United States and elsewhere throughout the world. Peti- 
tioners, together with other holders of air carrier cer- 
tificates, operate a network of regularly scheduled serv- 
ices linking some 20,000 pairs of cities within the United 
States and connecting the United States with the principal 
cities of the world. As certificate holders, they are subject 
to extensive and detailed regulation by the Board, are pre- 


1 The term ‘‘overseas air transportation’’ is one having special meaning. 
The Act, Section 1(21), defines interstate air transportation in the con- 
ventional way, except that it also includes transportation between places in 
the same Territory (or possession). But ‘‘overseas air transportation’’ is 
defined to mean transportation between the States, on the one hand, and, on 
the other, a Territory (or possession), or between different Territories (or 
possessions). 
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cluded from rendering service except pursuant to their 
authorizations, and are under a statutory obligation to pro- 
vide adequate service over their certificate routes.” These 
routes provide a complete pattern of air transportation for 
every significant traffic flow susceptible to scheduled air 
service under present conditions; these routes and these 
certificate holders constitute, as the Examiners and the 
Board put it, the ‘“basic air transportation system.’’ B.L.D., 
p. 41 (Tr. 48623). 


_B. BACKGROUND OF THE IRREGULAR AIR CARRIERS. 


This proceeding involves the non-certificated ‘‘large ir- 
regular’’ or ‘‘nonscheduled’’ earriers (colloquially, “‘non- 
skeds’’), currently about 50 in number. They have been per- 
mitted, under the Board’s regulations, to conduct air 
transportation services using transport-type aircraft (1.¢., 
aircraft with gross weight of over 12,500 pounds) so long 
as the carrier does not operate frequently or regularly be- 
tween any two points. This permission does not, and was 
never intended to, permit the operation of regularly sched- 
uled services. Large Irregular Carriers, Exemptions, 11 
C.A.B. 609, 617 (1950). 

The large irregulars came into existence more by chance 
than design. The Board had adopted in 1938 a regulation 
granting blanket exemption under Section 416(b) of the 
Act from the certification requirement and certain other 
provisions of the Act for carriers not offering scheduled 
services. At the time, such carriers consisted of fixed-base 


2The obligation to provide service, appearing in Section 404(a) of the 
Act, does not apply to foreign air transportation. Such inapplicability was 
prompted by the complexities of intergovernmental problems in the foreign 
field. As a practical matter a carrier certificated in the foreign service is 
subject to a host of very real and effective compulsions, from all govern- 
ments concerned, to provide abundant service of the highest standard. 


3CAB Economic Regulations, Part 291, 14 CFR. 201 et seq. (formerly 
Part 292.1, 14 CFR. 292.1). 


4 Regulations 400-1, October 18, 1938. Pertinex* provisions of the 1938 reg- 
ulation, and Parts 292.1 and 291 which succeeded it, as revised from time to 
time, are set forth in Appendix 1 to the Examiners’ Initial Decision. 
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operators which had light aircraft of limited capacity for 
such purposes as flight schools, sightseeing, crop-dusting 
and aerial photography, and which used them on occasion 
in charter services, to transport hunting parties or busi- 
ness groups between points not receiving regular airline 
service, or for other sporadic transportation not requiring 
either large aircraft or a fixed schedule. Since the Board 
intended to free these small and scattered, essentially 
local, enterprises from all federal economic regulation, it 
exempted them from virtually every provision of Title IV 
of the Act; they were not even required to register with ~ 
the Board. B.LD., pp. 1-2 (Tr. 48583-48584). 

Following World War II, secondhand transport-type air- 
craft, particularly 7uilitary surplus, became available cheap- 
ly. Various entrepreneurs acquired such aircraft and _ be- 
gan ‘“‘nonscheduled”’ operations under color of the 1938 
regulation. Many of these developed adequate markets, 
within the framework of the regulation, in plane-load char- 
ters and other specialized services not requiring frequent 
and regular operations between any given pair of points 
and often not amenable to effective service on a regularly 
scheduled basis. They thus expanded the old fixed-base con- 
cept to encompass a “‘tramp steamer of the air”’ using 
large aircraft, the essential element continuing to be an 
operator geared to meeting sporadic and non-recurring de- 
mands for specialized service. These services, the Board 
has said, ‘‘have been ancillary to, and have supplemented’ 
the routed operations of the certificated carriers. Large Ir- 
regular Carriers, Exemptions, 11 C.A-B. 609, 614 (1950). 

Other large irregulars, however, gave only lip service | 
to the regulation under which they purported to operate, 
and sought to use it as a basis for conducting, without cer- 
tification, regularly scheduled route-type services exactly 
like those for which certification has always been required. 
These route-type operations gave rise to serious regula- 
tory problems. The order under review adopts as the 
Board’s own the Examiners’ finding that, in view of 
‘‘the malpractice and law-violation evidence,”’ the “‘wide- 
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spread character of the wrongful acts is so obvious that 
they cannot be ignored as merely problems concerning in- 
dividual carriers.’’ B.I-D., p. 93 (Tr. 48605). “<A majority 
of [the Board’s] compliance proceedings involving alleged 
air carrier violations of the Act or the Board’s regulations, 
both in the economic and safety field, have involved the ir- 
regular air carriers.”’ B.LD., p, 8 (Tr. 48590). Some of 
these found their way to this Court. See, e.g., Aur Trams- 
port Associates v. Cwil Aeronautics Board, 91 U.S. App. 
D.C. 147, 199 F. 2d 181 (1952), cert. denied 344 U.S. 922; 
American Air Transport v. Civil Aeronautics Board, 92 
U.S. App. D.C. 117, 206 F. 2d 423 (1953) ; North American 
Airlines, et al. v. Civil Aeronautics Board, U.S. App. D.C., 
No. 12858, pending. Cf. Modern Air Transport v. Civil 
Aeronautics Board, 179 F. 2d 622 (2d Cir. 1950). 

These problems were of particular gravity because the 
large irregulars were exercising air carrier privileges with- 
out ever having shown either a public need for their serv- 
ices or that they were fit, willing and able to perform the 
services properly and in conformity with law—showings 
which are statutory prerequisites, to be made on a formal 
record, for certification as an air carrier. Act, Section 
401(d). This situation invited—and all too often resulted 
in—abuse of the public by the unfit and the irresponsible, 
as witness the Board’s reasons for suspending the large 
irregular New England Air Express, Order No. E-5971, 
December 27, 1951, sustained by this Court in New England 
Air Express v. Civil Aeronautics Board, 90 U.S. App. D.C. 
215, 194 F. 2d 894 (1952).° 


5 The Board found, for example, that one flight carrying over 50 passengers 
departed ten and one-half hours late from Burbank, Calif., was on the ground 
seven hours at Hutchinson, Kan., 15 hours at Kansas City, and two hours 
at, Chicago, and finally terminated at Philadelphia, 100 miles short of its 
destination (Newark). ‘‘During the extended delays, the carrier failed to 
provide necessary accommodations and care for the passengers . - - the car- 
rier . . . specifically admits that it ordered the flight held on the ground at the 
several points mentioned in order to compel its agent, Major Air Coach 
System, Inc., to pay it a sum of money due from Major Air Coach in con- 
nection with the flight.’? On another occasion, a flight carrying over 50 
Chicago-Newark passengers landed at Bridgeport, Conn. instead of Newark 
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Over a period of years, the Board struggled with the 
problem of bringing the large irregulars under effective 
control. Thus, revision of the ‘<nonscheduled’’ exemption 
in 1947 was prompted by the Board’s finding that 


‘Some such operations [by the irregulars] have been 
conducted with little regard to the responsibility and 
duty owed to the public by a common carrier with re- 
spect to service, and have resulted in numerous com- 
plaints to the Board concerning tariff and operating 
practices, including but not limited to failure of such 
carriers to perform the services agreed upon, great 
variations in the fares and rates charged by the same 
earrier for comparable service, failure to make re- 
funds to passengers and shippers for transportation 
not performed, misrepresentation of equipment, facili- 
ties and services, and use of inadequate and makeshift 
equipment and facilities. Both the protection of the 
public from improper practices by such non-certifi- 
cated air carriers and protection of the certificated car- 
riers against unregulated competition require that ad- 
ditional regulatory provisions of the Civil Aeronautics 
Act be now made applicable to such non-certificated air 


ae Regulations No. 388, May 9, 1947, 12 F.R. 
6. 


The Board therefore established different regulations for 
‘small’ and “large’’ irregulars,* instituted the require- 
ment that irregulars obtain letters of registration (which 


— et ee ae ee 


-weré issued upon application, but made revocable for 


cause), subjected the large irregulars to various provi- 
Sons of the Act from which they had previously been ex- 
—— Hee ee eee eee ee een n cenisneimienetetienesssmnstetntetemetttiesste "- 


‘because it [was] feared that the aircraft might be attached by one of 
carrier’s creditors if it were landed at Newark. After several hours’ delay, 
the carrier transported the passengers to Newark by bus.’’ 


6A ‘‘gmall irregular’’—now called an ‘‘Air Taxi Operator’’—operates 
only aircraft grossing less than 12,500 pounds. CAB Economic Regulations, 
Part 298, 14 C-F-R. 298. Such small, non-transport-type aircraft, can be used 
for carriage of a few passengers desiring special or emergency service, espe- 
cially to isolated points not on regular airline routes, but are not competitive 
with services using transport-type aircraft. See Regulations No. ER-167, 
January 11, 1952, 17 F.B. 635. 
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empted (e.g., publication and observance of tariffs, non- 
discriminatory rates, filing of reports with the Board), and 
terminated the exemption as to foreign air transportation 
of passengers. ; 

In August 1948, the Board ceased accepting applications 
for large irregular letters of registration, thus in effect 
limiting the large irregular field to those already in it. Regu- 
lations No. ER-130, August 6, 1948, 13 F.R. 4627. And, as a 
result of various amendments to the regulations, by the 
end of 1949 the large irregulars were subject to all the 
regulatory provisions of the Act’s_Title. IV_ (other than 
those dealing purely with the carriage of mail) applicable 
to the certificated carriers, except that the large irregulars. 
were exempt from the requirement of certification and 
from the requirement of providing adequate service. B.LD., 
App. 1 (Tr. 48638-48639). 

These various measures did not, however, resolve the 
problems. In Regulations No. ER-142, April 13, 1949, 14 
FR. 1879, the Board found that violations of the regula- 
tions with respect to regularity and frequency of opera- 
tions were continuing and, moreover, that 


‘6. the widespread abuses noted by the Board in its 
findings attached to the revision of § 292.1 in May of 
1947 have not only continued, but in many respects 
have become greater and more flagrant.”’ 


The Board accordingly set forth a program to review the 
large irregulars one-by-one, for the purpose of terminating 
the blanket exemption of the large irregulars and_issting 
to each large irregular which showed itself qualified there- 
for an individual exemption ‘“‘extending to all or part of 
the air transportation” which the carrier was legally per- 
mitted to perform under the previous blanket exemption— 
Large irregular letter holders making timely application 
for such individual exemption were_-permittedto-continue 
irregular operations pending -final-disposition of their ap- 
plications, unless the carrier’s letter was sooner revoked 
or cancelled. ESS 
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Some 97 applications for such individual exemption were 
filed. Pursuant to principles enunciated in Large Irregular 
Carriers, Exemptions, 11 C.A.B. 609 (1950), the Board by 
September 21, 1951, had granted 17 of these (each for two 
years, subject to renewal), without formal hearing, where 
the applicant’s reports to the Board, and such other in- 
formation as the Board had, gave no indication of illegal 
operations.” Some 33 of the applications had been finally 
denied or dismissed, and the remainder were in various 
stages of process. B.LD., p. 3 (Tr. 48585). 


C. THE PROCEEDING LEADING TO THE ORDER UNDEE REVIEW. 


1. FROM INSTITUTION THROUGH HEARING. 


On September 21, 1951, the Board instituted the proceed- 
ing known as The Large Irregular Air Carrier Investiga- 
tion, Docket No. 5132, et al., which gave rise to the order 
under review* This proceeding was, according to the 
Board’s orders defining its scope; to-be-a general investiga- 
tion of the large irregulars and their services, to deter- 


mine on the basis of an evidentiary hearing whether the 


Board should continue to permit operations by the large 
irregulars, and, if so, by which carriers and on what terms. 
and conditions. The Board thus undertook, in a ‘‘single 


consolidated proceeding,” to resolve the irregular carrier 
problem, including an individual assessment, based on a 
full record, of each irregular, the merits of 1ts proposals, 
SL —————s i, py Dane ererteey man ae . 
and its “fitness, willingness and ability, or trustworthi- 

ess,” to be permitted to continne to operate. Order No- 
E-6017, January 8, 1952, mimeo. op., pp. 7, 9 (Tr. 42048, 

7The 17 recipients of individual exemptions were known technically as 
‘‘Trregular Transport Carriers,’’ rather than ‘‘Large Irregular Air Carriers,”?” 
the term applicable to those covered by the previous blanket exemption. For 
most purposes, the distinction is of no practical importance, and the term 
‘large irregulars’’? (or ‘‘irregulars’”) is employed throughout this brief to 
include both groups, unless the context requires otherwise. Cf. mimeo. op., p. 
1, n. 2 (Tr. 48532). 


8 The text of Order No. E-5722, instituting the proceeding, as amended by 
subsequent orders, appears at B.LD., App. 2 (Tr. 48640-48645). The text 
of the order as originally issued is printed in the Joint Appendix (Tr. 41458- 
41463). This brief will cite both versions. 
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42050). The Board consolidated into Docket No. 5132 all 
undecided applications for individual exemption as large 
irregulars, and the renewal issues as to the 17 individual 
exemptions previously granted. It also invited, and ulti- 
mately consolidated, applications for certificates for serv- 
ices within the scope of the proceeding. The Board specif- 
eally stated that it would consider only applications for 


| «service that is limited or controlled in such a man- 
ner as to assure that it will be additional and supple- 
mental to the presently certificated service and not a 
mere duplication of such service.’’ Order No. E-6017, 
January 8, 1952, mimeo. op., Pp. 3 (Tr. 42044) amend- 
ing and clarifying Order No. E-5722, September 21, 
1951 (Tr. 41458-41468 ; 48640-48645) .° 


This proceeding encompassed some 66 applicants, of 
which 64 were holders of letters of registration under the 
blanket exemption or were holders of individual exemptions 
and so were permitted to continue irregular operations un- 
til determination of their applications. The Board ex- 
pressed its intention to evaluate the applications in the 
light of each applicant’s past operations, among other 
things, and specifically denied a motion that the Exami- 
ners be directed to disregard evidence of past violations 
of law. Order No. B-6017, mimeo. op., pp. 9, 13 (Tr. 42050, 
42054). And the Examiners, at page 11 of their Prehear- 
ing Conference Report, ruled that ‘‘Each of the applicants 
will have the burden of proving that its application should 
be granted.’’ (Tr. 42255). 

Petitioners (except for the local service air carriers) peti- 
tioned to intervene in the proceeding in Docket No. 5132, 
et al., and were granted leave to do so by the Board.’® The 


9 The Board found that many of the applications, as filed, sought authority 
beyond the stated scope of the proceeding, but without specifically identifying 
such applications, or requiring physical amendment thereof, the Board con- 
solidated them insofar as within the scope of the proceeding, and dismissed 
them in all other respects. Order No. E-6336, April 17, 1952 (‘Tr. 42494-42499). 


"10 The local service carriers contend that the Board did not give them due 
notice that their interests might be adversely affected by its orders in this 
proceeding, that the order under review nevertheless adversely affects them, 
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Board also permitted intervention by certain Better Busi- 
ness Bureaus and civic bodies, most of which ‘participated 
only to seek relief from misdeeds of irregular carriers and 
their agents.’’ L.D., p. 88 (Tr. 46027); see also B.LD., pp. 
19-20 (Tr. 48601-48602). 

The proceeding in Docket No. 5132, e¢ al., went forward 
pursuant to the Board’s Rules of Practice through pre- 
hearing conference and exchange of exhibits and rebuttal 
exhibits to hearing, which commenced September 3, 1952. 
After an introductory session of some weeks’ duration 
which dealt with general matters, the individual applicants 
were heard seriatim. By December 13, 1953, hearing had 
been completed as to the proposals, operations and qualif- 
eations of some 30 of the applicants. At this point, however, 
the Board, without prior notice to the parties, issued its 
Order No. E-8052, January 20, 1954 (Tr. 43934-43937), 
which directed that 


‘Holding of further hearing and receipt of additional 
evidence on issues relating to the identity, mode of 
operations, violations, and other aspects of the qualif- 
eation of individual applicants be deferred until fur- 
ther order of the Board”’ 


and that the proceeding meanwhile go forward to decision 
on general questions including particularly the need for. 
and scope of any grants which might issue for ‘‘additional 
and supplemental’’ operations. The order asserted that 
the evidence taken as to the mode of operations, viola- 
tions, and other aspects of fitness of the 30 applicants fully 
heard was ‘‘sufficient . . . to present to the Board a repre- 
sentative cross section . . . insofar as needed to determine 
the public interest questions related to the air transporta- 
tion role, if any, to be assigned the irregular air carriers.”’ 
The order stated that truncation of the proceeding would 
permit more “expeditious handling.”” Two of the Board’s 


and that the Board erroneously failed to permit their intervention—on the 
specious excuse of untimeliness—when it became apparent they would be 
affected. These contentions are developed in the supplemental brief on behalf 
of the local service carriers, filed concurrently. 
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five members—Members Lee and Adams—dissented, how- 
ever, saying in part 
‘¢ . . it is our view that the present action of the 


majority will actually require additional time for final 
decision to be reached unless the majority finds that 


there is no place for irregular air carriers in air trans- 


portation and therefore dismisses all of the applica- 
tions. . . . Only if this result is reached by the majority 
will the proceeding be expedited. 

‘‘Under the present action of the majority, if the 
Board finds that there is a place for irregular carriers 
in air transportation . . . instead of presenting one set 
of briefs, one examiner’s initial decision, and having 
one oral argument, it will be necessary to have two 
sets of briefs, two examiner’s initial decisions, and 
two oral arguments before the decision could finally be 
implemented.’? Order No. E-8052, mimeo. op., p. 4 
(Tr. 43937). 


Various petitioners, in timely filed petitions for recon- 
sideration of said Order No. E-8052, pointed out that fail- 
ure to complete the hearings with respect to the ‘‘identity, 
mode of operations, violations and other aspects of the 
qualification”? of individual applicants would deprive the 
Board of a full and comprehensive record on which to 
determine the general questions and would also deprive 
petitioners of full opportunity to develop their cases. The 
Board, nevertheless, denied such petitions by its Order No. 
B-8244, April 12, 1954 (Tr. 43966). 

Applicants not heard prior to this truncation of the 
proceeding were given opportunity to present evidence 
with respect to the general issues, but no further evidence 
was taken as to the past operations or qualifications of in- 
dividual applicants. The record thus contains no evidence 
with respect to the operations or financial condition of 30 


2. THe EXAMINERS’ INITIAL DECISION. 


The hearing in this truncated proceeding was completed 
May 19, 1954. Thereafter, the parties filed briefs to the 
Examiners, and the Examiners, on March 29, 1955, issued 
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their Initial Decision. In this Initial Decision, which com- 
prised two volumes totalling some 370 pages, the Ex- 
aminers painstakingly reviewed the evidence and the ap- 
plicable law on each of the various issues presented, and 
particularly reviewed the evidence on the past operations 
of each of the 30 applicants which had been fully heard 
prior to truncation of the proceeding. The Examiners 
found, among other things, that frequent and regular sched- 
uled operations by the applicants carrying individually- 
ticketed passengers and individually-waybilled_ freight 
served no public interest and, moreover, would not be dis- 
tinguishable from the passenger and freight services_of 


the certificated carriers, and so could not be regarded as 


‘‘qdaitional and_supplemental’” service within the seope 


ne net ee 


of the proceeding, even though the number of such. in- 


11 The term ‘‘individual-service flights’? is used in this Brief—as in the 
Examiners’ Initial Decision and the order under review—to cover flights 
carrying individually-ticketed passengers and individually-waybilled freight. 

12'The Examiners proposed to make the grant for overseas or foreign air 
transportation only to those applicants which had operated in such areas during 
the period July-December 1954. The Examiners found that ‘‘Overseas and 
foreign air transportation have respective characteristics which are somewhat 
different and which require additional capabilities and experience.’’ LD., 
p. 169 (Tr. 46108). 
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The Examiners also found that malpractices and law 
violations by certain irregulars continued to be a problem 
commanding major attention in any solution of the irregu- 
lar problem: 


‘The situation has been a highly unsatisfactory one 
from the standpoint of conformance to law or of meet- 
ing responsibility to the traveling public by the ir- 
regular carriers Ww. d to enter into di- 


is replete wi 
spread violation of law and re 
fulfill the 
should assume. 

i * * 
‘<<While the Examiners do not find that all of the ir- 
regular carriers have engaged in these wrongdoings, 
so many have done so that the matter cannot be 
shrugged away as one of isolated individual defec- 
tions.”? LD., pp. 98-100 (Tr. 46037-46039) ; see also 
pp. 52, 101 (Tr. 45991, 46040). 


The magnitude of the carrier qualification problem which 
the Examiners found from their examination of the whole 
record is illustrated by the fact that, of the 30 applicants 
which had been fully heard prior to truncation of the pro- 
ceeding, the Examiners concluded that 13—or nearly half 
_were unfit to be entrusted “with thée-responsibilities of 
air carriers, and their applications should accordingly be 
denied. 

| 3. Tae Boarp’s DECISION. 

Exceptions to the Initial Decision were timely taken by 
various parties, including petitioners; briefs were filed to 
the Board in support of the exceptions; and oral argument 
was held before the Board in July 1955. 


Thereafter, by its Order No. E-9503, August_19, 1955 
(Tr. 49312-49313), the Board directed. thathearings be 
resumed as to the fitness and qualifications of the appli- 
‘eants not yet fully heard. The Board also ordered that 


“«The ‘ultimate findings ¢ of the Examiners with respect 
to the qualifications of appheants already heard be 
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and they are hereby vacated, and the Examiners be 
and they are hereby directed to reconsider ‘such find-~ 
ings in the light of briefs to be filed by the parties 
with the Examiners and to make new findings as to 
the qualifications of such applicants.”’ 


The recitations of this order indicated that some of the ir- 
regulars had failed to brief the question of their qualifica- 
tions; for this reason the findings were vacated to be sure 
that all the irregulars would have every opportunity to 
brief the point. The resumed hearings were completed in 
February of this year, except for three applicants which 
have not completed their presentations and will do so at a 
final session of hearings beginning April 10, 1956, follow- 
ing which the Examiners will receive briefs on the quali- 
fications of all applicants. ne: > 

On November 15, 1955, the Board issued its Order No. 
B-9744 (Tr. 48528-48582), review of which is here ‘sought. 
The Board divided sharply, with two of its five members 
dissenting strongly from the action taken. 

The majority wrote a 36-page opinion, all but one page 
of which is devoted to delineation of its ‘‘future policy”’ 
with respect to the scope of the operations to be permitted 
by such applicants as it might, upon completion of the pro- 
ceeding, find qualified. The gist of the majority’s ‘‘future 
policy’? would be to permit the successful applicants in the 
proceeding to conduct: . Toa geo 

(1) charter services carrying passengers and freight on 
a plane-load basis without limitation as to frequency or 
regularity between any pair of points in domestic, overseas 
and territorial (except intra-Alaska) operations, and carry- 
ing freight only in foreign air transportation; and 

(2) individually-ticketed _passenger_and_individually- 
waybilled freight flights on regular schedules (or_other- 
wise, as the carrier might wish) but subject to a limitation 
that no one of the applicants could operate more than 10 
sach flights a month in each direction between any given— 
pair of points; this individual-service grant would not ap-~ 
ply to intra-Alaska operations, and would permit only the 
carriage of property in foreign air transportation. 
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The majority did not undertake to determine which of 
the applicants were qualified for this ‘conlarged operating 
authority,’ the issue of carrier selection having been 

placed beyond present reach by the Board’s orders of 
January 20, 1954, and August 19, 1955, supra. The majority 
also deferred until the completion of the proceeding de- 
cision on_the questions whether the ultimate grant.could 
be made by certificate or by exemption or, indeed, in any 
form under the Act, and, if ‘more than one form is lawful, 
which should be employed. Throughout the case there had 
been hotly contested questions as to whether a certificate 
could lawfully be issued with limitations on numbers of 
flights or otherwise restricting the carrier’s right to add 
flights. See Section 401(f) of the Act; I.D. pp. 28-36 (Tr. 


45967-45975). Likewise contested were questions as to the 
lawfulness of authorizing service by exemption, including 
the question whether the exemption provision of the Act 
could be used to authorize service with limitations which 
could not lawfully be included in a certificate. These and 


other similar contentions have a very significant bearing 


on the whole question of the nature or form of authority to 
be granted, which the decision of the Board’s majority de- 
ferred. Thus, the Board did not even- decide-that-it-ulti- 


mately had power to authorize the service proposed. 
“Pending decision on these matters,’’ the..majority 

stated, “‘we see no reason to withhold the enlarged _operat- 

ing authority”” from these carriers. Mimeo. op., p. 32 (Tr. 


48563). Accordingly, the majority directed that-grant of 
such authority be made effective January 1, 1956,—45 days 
after issuance of the order under review—as to all appli- 
cants holding unrevoked and uncancelled letters of registra- 
{ion (or individual exemptions) as irregulars, and_thus 
made ‘qe *tenlarged operating authority” available forth- 
with, inter alia, to applicants already found unfit by the 
Examiners after full hearing, and to applicants who have 
: not yet shown themselves fit and qualified. To accomplish 
this purpose, the majority purported to rely upon the ex- _ 
caption power under Section 416(b) of the Act, and is- 
saed exemptions to each of 49 applicants permitting the 
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expanded operations.” This ‘‘interim’’ exemption super- 
sedes rights under the existing letters of registration, and 
would be subject to termination as to applicants later 
found unfit and unqualified to hold air carrier operating 
authority.* Various terms, conditions and limitations with 
respect to the exemption, and operation thereunder, were 
framed in Appendix A to the order under review. 

This entire question of making, pending completion of 
the proceeding, an immediate expanded grant, to fit and 
unfit alike, and doing so without even resolving the vital 
questions as to whether such a grant can lawfully be made 
by a certificate or, if not, whether the exemption power 
could be utilized to the same end, is raised and is disposed 
of, in a single page of the majority’s opinion. Mimeo. op., 
p. 32 (Tr. 48563). That page stands as anti- limax to the 
Board’s repeated expressions of concern over widespread 
law violations and abuse of the public by irregulars, its 
expressed program to screen the unfit from the irregulars, 
and the Examiners’ painstaking review of the evidence 
concerning past irregular operations. 

The two dissenting members of the Board, in a 12-page 
opinion, maintained, among other things, that the 10-flight 
grant is unlawful and not within the scope of the proceed- 
ing because the regularly scheduled flights permitted there- 
under are not ‘‘additional and supplemental’’ to but “‘a 
directly competitive service which parallels and duplicates”’ 
the services of the presently-certificated carriers ; that the 
10-flight grant, in any event, is not in the public interest 


13 This exemption was not issued to some 10 applicants whose letters of 
registration have been revoked or cancelled by the Board (including four 
carriers whose letters were revoked by the Board but are now operating under 
a stay granted by this Court in North American Airlines v. C.A-B., U.S. 
App. D.C., No. 12858) or to Western Flying Service, which is not a large 
irregular. These remain, however, as applicants for an ultimate grant. 


14 The new exemption, like those under which the irregulars previously op- 
erated, also terminates upon issuance of a certificate of public convenience and 
necessity to an exemptee. Within the past year, two large irregulars have 
been awarded such certificates: Seaboard & Western, for transatlantic cargo 
operations, and American Air Export & Import Co. (‘‘AAXICO’’) for domes- 
tie cargo routes. Orders Nos. E-9311, served June 17, 1955, and E-9760, 
November 21, 1955. 
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and can have a ‘‘disastrous’’ impact on ‘‘our basic air 
transportation system’’; and that the 10-flight grant ‘“con- 
travenes both the letter and the spirit of the Civil Aero- 
nautics Act.”’ 

Petitioners, by timely filed petitions to the Board, sought 
reconsideration of Order No. B-9744 and therein urged ob- 
jections to said order in various particulars, and especially 
with respect to the 10-flight grant. The Board’s majority, 
by its Order No. E-9884, December 29, 1955 (Tr. 49190- 
49218), denied said petitions for reconsideration in all es- 
sential respects. 

By separate Order No. B-9885, December 29, 1959 (Tr. 
49919-49220), the Board denied petitions and motion for 
postponement of the effectiveness of the order under re- 
view. By a further Order No. E-9894, December 30, 1955 
(Tr. 49188-49189), however, the Board on its own motion 
stayed the effectiveness of the order under review insofar 
as it would enlarge the permissible scope of operations by 
the exemptees in overseas and foreign air transportation or 
in air transportation between places in the same territory 
or possession. The Board gave as its reason: 


‘‘While Board exemption action with respect to for- 
eign and overseas air transportation and air trans- 
- portation between places in the same territory or pos- 
_ session of the United States does not require approval 
_ by the President, military and foreign affairs mat- 
ters nonetheless may be affected by our action. Ac- 
- eordingly, we have decided to submit to the President 
these phases of our decision so that he may determine 
_ whether he wishes to express his views thereon. We 
_ find it to be in the-public interest to stay our orders 
"to the extent necessary to provide this opportunity.”’ 


It accordingly ordered: 


‘That the stay herein above provided shall continue 
in effect until such time as (a) the President has deter- 
mined and communicated to the Board his decision 
indicating that he has no desire to express any views 
upon the ‘aforementioned aspects of Order No. B-9744, 
or (b) in the event the President wishes to express 
views on such matters, until further order of the 
Board.”’ 
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The order under review thus became effective, so far as 
Board action is concerned, on January 4, 1956,-as to wholly 
domestic operations, and may become effective at any time 
—even without notice to parties adversely affected—as to 
foreign and overseas operations or transportation be- 
tween places in the same territory or possession (except in- 


tra-Alaska). 


D. THE PROCEEDING IN THIS COURT. 


Thereafter, the petitioners timely filed in this Court 
their various petitions for review of the Board’s order, 
and most petitioners also petitioned for stay of the ef- 
fectiveness of the Board’s order pending judicial review. 
The Court, after hearing argument, on January. 19,1956, 
ordered such motions ‘‘denied, there being no sufficient 


showing of irreparable injury.’’ Subsequently, prehearing 
conférence was held on February 16 and 27, 1956, pursuant 
to Rule 38(k) of the Court’s Rules of Practice. As a re- 
sult of such prehearing conference, the Court, on Febru- 
ary 29, 1956, ordered that these petitions be consolidated. 
for briefing, argument and decision on certain issues, more 
particularly set forth in the frontispiece to this brief, which 
raise primarily questions of law and involve no review of 
the lengthy evidentiary record in the proceeding. The 
Court also ordered deferred until a later date other issues 
raising questions requiring review..of the evidence in. the 
proceeding.”® 


15 The Court’s order of February 29, 1956 is printed as the first item in 
the Joint Appendix. 
The deferred issues are: 


<¢(6) Whether there is substantial evidence to support the findings 
and conclusion that enforcement of the certificate requirement of the Act 
would be an undue burden by reason of the limited extent of and the 
unusual circumstances affecting, the operations of the exemptees and is 
not in the public interest, 


‘¢(7) Whether there are findings, sufficient as a matter of law and 
supported by substantial evidence, to sustain the conclusion that the public 
interest requires the establishment of a class of ‘supplemental air carriers’ 
authorized to offer the services specified in respondent’s Finding No. 1 
at page 34 of the order under review, which class of carriers will com- 
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The instant brief of petitioners accordingly covers only 
a portion of petitioners’ objections to the order under re- 
view. The issues here presented, dealing primarily with the 
“questions of the Board’s statutory power to issue the ex- 
emptions and the sufficiency as_amatter of_law..of the 
Board’s findings which purport to support the action, are 
threshold questions the determination of which may well 
dispose of the case. It should not be overlooked, however, 
that petitioners vigorously urge that the Board’s order un- 
der review lacks evidentiary support in the record and con- 
tains other material errors which would be readily appar- 
ent upon examination of the record in the proceeding. 


E. THE SCOPE OF OPERATIONS PERMITTED BY THE ORDER 
UNDEE BEVIEW. 


The order under review issues broad and sweeping ex- 
emptions which substantially expand the scope of opera- 
tions permitted by each of the 49 exemptees. The order it- 
self characterizes this award as ‘“‘enlarged operating au- 
thority’’ and states, with respect solely to the individual- 
service phase of the award, that “relief from the regu- 
larity restriction, alone, will strengthen these carriers 1m- 
measurably.”? (Emphasis supplied.) Mimeo. op., pp. 32, 
21 (Tr. 48563, 48552). 

Petitioners contend that such immeasurable ‘‘strengthen- 
ing’? will consist of diversion of traffic and revenues from 
the regularly scheduled services of petitioners to the regu- 
larly scheduled services of the exemptees, to the detriment 
of economically sound conditions in air transportation, and 
that there is no evidentiary support for the various rea- 
sons given by the Board’s majority for the enlarged grant 
and its determination that the “‘health and prosperity” of 
the certificated carriers ‘‘permits us to enlarge the area of 
operations of our supplemental carriers without undue 
concern over the impact of this action upon our certificated 


prise an undetermined number of applicants in the respondent’s proceed- 


ing, to receive authority in a form not yet determined, and 

6S) Whether the order under review is unlawful because it permits 
carriers to conduct operations of a scope which they did not request or 
support at the hearings on their applications.’ 
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route system.’? Mimeo. op., p. 28 (Tr. 48559). To the extent 
that these contentions involve evidentiary matters em- 
braced in the deferred issues, they are not now before the 
Court for decision, nor is their resolution necessary to 
disposition of the issues presently before the Court. The 
Court should, however, be aware that petitioners regard 
the order under review as a serious threat to the economic 
and financial stability of the nation’s air transport system. 
The order permits wholesale duplication of presently cer- 
tificated routes, wherever and whenever some or many Or, 
for that matter, all of the exemptees choose to operate. 
There is no blinking the fact that the aggregate scope of 
the operations permissible under the order is staggering 
in its immensity. 

The order under review would, among other things, per- 
mit the 49 exemptees, in the aggregate, to perform up to 
490 flights a month, regularly scheduled or not, as they 
wish, or 16 flights a day, in each direction between any, or 
every, pair of points on each of petitioners’ routes in the 
United States (except intra-Alaska) carrying ordinary in- 
dividually-ticketed passengers and individually-waybilled 
freight, subject only to the limitation that no one of the 49 
exemptees would be permitted to conduct more than 10 
such individual-service flights in each direction between any 
given pair of points in any one month. In addition, each 
exemptee would be permitted to perform an unlimited num- 
ber of plane-load charter flights, carrying passengers or 
freight, either on schedule or otherwise, between each and 
every pair of such points. And over all of petitioners’ 
routes in the world, in foreign air transportation, this 
same vast authority is given as to freight. 

The exemptees would assume no obligation to provide 
adequate service, or, indeed, any service, but would be free 
to utilize the grant between such points and over such 
routes as they choose. 

Under this order, the exemptees can legally provide serv- 
ices for passengers and freight, as to any given flight, just 
as though they were regular, certificated carriers. There is 
no requirement that exemptees’ passenger services be dif- 
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ferent from petitioners’ in terms of aircraft, seating ar- 
rangement, food, stewardess service, fares, or otherwise, So 
jong as an individual exemptee does not operate individual- 
ly-ticketed passenger flights more than 10 times a month 
in each direction between a given pair of points. 

Similarly, exemptees’ freight services can, legally, be 
sdentical with that of petitioners, subject to the 10-flight 
limitation. As a practical matter, the 10-flight limitation 
may well become a dead letter as to freight, since an ex- 
emptee can ‘‘charter’’ his aircraft to a freight forwarder 
for an unlimited number of flights between any pair of 
points. The freight forwarder assembles and consolidates 
individual shipments of freight, and remunerates himself 
from the differential between the small-shipment rate he 
collects from the shipper and the volume rate he pays the 
airline. From the standpoint of the shipper, the freight 
forwarder’s service is the same as an airline’s. Thus, 
freight forwarder ‘‘chartering’’ aircraft from one or more 
exemptees under the Board’s order could set up an un- 
limited regularly scheduled freight-carrying airline over 
any desired route anywhere. This aspect of the order un- 
der review has tremendous impact upon the petitioners, but 
limitations of space and the desire to simplify the presen- 
tation of basic issues preclude specific discussion thereof 
in the instant brief. 

To illustrate the almost fantastic sweep of the exemp- 
tions issued, consider only how a mere handful of the ex- 
emptees could blanket the air coach services of the cer- 
tificated carriers. Wherever three exemptees each choose 
to operate ten regularly scheduled flights a month over a 
given route or routes, their aggregate operations could 
easily be a daily service, since each of the three could oper- 
ate on 10 different days of the month. Similarly, operations 
by as few as six exemptees could provide two daily sched- 
ules and operations by nine exemptees, three daily sched- 
ules. Thus as was pointed out in one of the petitions to the 
Board for reconsideration of the order under review (Tr. 
48983-48984) : 

1. As few as three exemptees could duplicate the best 
eurrent coach schedules of one or more certificated 





k. 
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coach carriers in 59 of the 77 leading aircoach mar- 
kets; 

2. As few as six exemptees could, in terms of best cur- 
rent coach schedules, outschedule one or more cer- 
tificated carriers in these 59 markets and duplicate 
such schedules of one or more certificated carriers 
in an additional 12 of these 77 leading aireoach mar- 
kets; and 

3. In only 3 of these 77 markets would it require more 
than nine exemptees to duplicate the best current 
schedules of at least one certificated carrier. 


The Board’s majority does not deny that the scope of 
the exemptions has the sweep indicated. All that it does, 
in iis supplemental opinion on reconsideration, is to say 

that (a) collusion between the exemptees will not be per- 
mitted, that (b) therefore the exemptees will be competing 
with each other and are not likely to use common ticket 
agents for their business between the same pair of points, 
and that (c) hence there is little likelihood that ‘‘in many 
snstances’’ an effective daily service by the exemptees will 
result. See Order No. B-9884, December 29, 1955, mimeo. 
op., p- 18 (Tr. 49207). 

But this fails to reflect any consideration of the critical 
significance of sweeping authority to provide flights on 
regular, fixed schedules, advertised in advance, as dis- 
tinguished from true non-scheduled operations. For, with- 
out collusion, a given exemptee can schedule its flights to 
dovetail into the gaps left by the schedules previously fixed 
and advertised by other exemptees, and a ticket agent can 
readily advertise and sell transportation for any group- 
ing he wishes. Without collusion, such a pattern of opera- 
tion would be impossible in the case of true non-scheduled 
services; it is virtually invited when authority is broadened 
to permit regular scheduling. The Board specifically re- 
fused to prohibit the use of common ticket agents, tdem, 
and its is one of the well known facts of life that they are 
used extensively. As the Examiners correctly concluded, 


‘sit is significant that [the applicants] generally desire 
to utilize ticket agents in selling space on their small 
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‘number of flights. Past experience indicates that the 
ticket agents would sell the dovetailed service of sev- 
eral carriers as a regular daily or near daily service.”’ 
LD., p. 111 (Tr. 46050). 


In any case, and on any view of the matter, there is no 
doubt that the exemptions are of tremendous scope, ap- 
plicable indiscriminately throughout the air transport net- 
work. Whether the exemptees do, or do not, deliberately 
or by indirection, dovetail their schedules into a daily 
service pattern over any given segment, the facts remain 
that a vast volume of regularly scheduled service is per- 
missible under these exemptions, and that the aggregate 
number of schedules which the exemptees may operate, 
over what segments, and when, is left to the discretion of 
the 49 exemptees. Over any given segment, the private 
judgments of various exemptees as to when to schedule 
might result in 8 or 10 flights some days of the week, 3 or 6 


—or some other number—other days, perhaps none on 


some days; or these same private judgments may result in 
an evenly-distributed pattern with about the same number 
of flights every day. The order under review permits either 
result, and thus exposes the entire certificated system to 
duplication to whatever extent the 49 exemptees and their 
agents choose to effect, with whatever aircraft they now 
have or wish to acquire. 


F. THE ASSERTED BASIS FOR THE ORDER UNDER REVIEW. 


When this proceeding was truncated, no one contem- 
plated that there would be any determination, before the 
proceeding was resumed and finally concluded, which would 
revise and effectuate new authority for all of the irregu- 
lar applicants. That this was plain is to be seen from the 
opinion of the two dissenters—now in the majority—from 
the truncation order. Supra, pp. 11-12. 

“Nor even on this appeal can there be presented to this 
Court the numerous and grave issues which may emerge 
when the Board’s proceeding is concluded. What authority 
may finally be granted and to what carriers and under 
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what provision of the Act remains subject to whatever ac- 
tion the Board may take at that time. 

What is now before the Court is the question of the 
validity of an effort to short-cut usual procedure with a 
hastily effected ‘‘interim”’ set of new exemptions. After 
coming to a conclusion as to its present belief as to what 
the scope of the irregulars’ future authority should be, @ 
bare majority seizes on Section 416(b) of the Act as 4 
means for putting such authority into immediate effect as 
to the whole lot of them everywhere because ‘we see no 
reason to withhold the enlarged operating authority.”’ 
Mimeo. op., p. 32 (Tr. 48563). 

This abrupt and drastic action is explained and sup- 
ported, as we have already noted, by but one page in the 
whole majority opinion—page 32. Through the bottom of 
the preceding page 10 such action is intimated. Indeed at 
the very bottom of the preceding page, the majority de- 
scribes its opinion simply as ‘6a statement of our future 
policy.’? Then, by the top of page 33 (Tr. 48564), the 
majority has turned to another question bearing on future 
policy. The entire basis for the present order, therefore, is 
found on the one page- 

That page, after noting that the majority sees ‘““no rea- 
son”? for not granting enlarged exemptions now, proceeds 
with the following brief statements: Final determination 
of the case will require ‘6 considerable period of time.’ 
To wait that time ‘“‘would be contrary to the public inter- 
est.”’? The record shows ‘‘that there exists today a need for 
the enlarged authority.” ‘‘Many of the carriers’? require 
the enlarged authority “‘to improve their condition or for 
their continued economic well-being,’’ and the applicants 
have already spent “over four years awaiting conclusion 
of these proceedings.”’ Hence ‘‘very little purpose would 
be served by withholding the enlarged operating authority”’ 
and to do so “would constitute an undue burden upon the 
applicants.”” This course may give enlarged “temporary 
authority” to carriers who, at the end of the proceeding, 
may be found unqualified. But this consideration is out- 
weighed ‘‘by the smmediate public need for the additional 
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services’? and by “‘the improvement in the condition of 
the carriers which should result from our new policy.”’ 
That is the sum and substance of the asserted basis for 
the exemptions issued by the order under review, save only 
for the ultimate, final recital, at page 35 (Tr. 48566), of 
the opinion, which simply paraphrases the words of Section 


416(b) : 


‘<Until the final decision herein, the enforcement of the 

provisions of the Act, insofar as they would prevent 

each of the following persons from engaging in air 

transportation to the extent and in the manner specified 
in the attached order would be an undue burden on 

each of the persons by reason of the limited extent of, 

and the unusual circumstances affecting, its oper- 
ations and is not in the public interest. . . avd 


There follows a listing of the persons thus referred to, 
namely, the 49 exemptees. 

Each of these recitals is a generalization of vague con- 
tent, stating no more than an ultimate conclusion without 
the slightest indication of what facts—if any—lead the 


majority to the conclusion. The entire page leaves to the 
imagination what connection, if any, the majority thought 
there was between these recitals and the ‘“‘unusual circum- 
stances affecting operations”? or ‘‘limited extent of’? opera- 
tions which, if unduly burdensome, can be the basis for ex- 
emption under Section 416(b) of the Act. Indeed, the page 
read as a whole raises the question whether the majority 
even bothered to consider whether these recitals, if true, 


constitute a legal basis for exemption. A basic question be- 


fore this Court 1s whether the Board’s exemption power 
can lawfully be invoked—and invoked wholesale to permit 


operations of major economic significance—in this off-hand, 
eavalier fashion. 


STATEMENT OF POINTS 
The Board erred in— 


1. Failing to make sufficient findings, as a matter of law, 
to support its conclusion that enforcement of the Act would 
be an undue burden on each of the 49 earriers exempted 
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by reason of the limited extent of, and unusual circum- 
stances affecting, the operations of such carriers, and is 
not in the public interest; 


2. Issuing exemptions permitting operations of a nature 
and scope beyond the statutory power to exempt; 


3. Issuing exemptions permitting operations beyond the 
scope of the proceeding; 


4. Issuing exemptions permitting operations of a nature 
and scope not reasonably related to the purported findings; 


5. Issuing exemptions without determining an essential 
question of law as to its power to authorize the services 
proposed ; 

6. Issuing exemptions permitting enlarged operations 
pending decision on the applications, -without prior notice 
that action pendente lite was in issue; 


7. Granting exemptions to the 49 carriers exempted. 


SUMMARY OF ARGUMENT 


The Civil Aeronautics Act provides comprehensive eco- 
nomic regulation of all common carriers by air. Its key- 
stone is, as Congress intended, the requirement in Section 
401 that such a carrier obtain from the Civil Aeronautics 
Board, before engaging in air transportation, a certificate 
of public convenience and necessity, issued only upon proof 
of (1) public need for the proposed service and (2) the 
applicant’s fitness to perform the service. Congress also 
provided, in Section 416(b), that in certain circumstances 
of very limited economic significance the Board might, ‘‘to 
the extent necessary,’’ exempt carriers from the certificate 

requirement. The order under review abuses this exemption 
power by issuing wholesale, to 49 ‘‘irregular’’ common car- 
riers by air, exemptions to conduct regularly scheduled 
operations of a scope and nature which the Act contem- 
plates should be permitted only after certification on proof 
of both need and fitness. The single limitation, that no one 
exemptee can operate more than 10 individual service 
flights monthly in each direction between any given pair 
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of points, does not bring the purported authorizations with- 
in the purview of Section 416(b). Mere limitation of quan- 
tity of schedules, especially where the sum of the authoriza- 
tions permits services of unlimited economic impact upon 
the existing certificated system, does not provide the -pecu- 
liar and very special circumstances to which Congress 
meant the exemption power to be applicable. 

But even if these operations were within the scope of the 
exemption power, the order under review would be invalid 
because of the Board’s failure to make the findings re- 
quired for exemption. The order merely parrots the words 
of Section 416(b); beyond this, it makes no attempt to 
gnd “unusual circumstances affecting’’ the exemptees’ op- 
erations, or the ‘‘limited extent”’ thereof, or the consequent 
‘“andue burden.”’ Nor does the Board, on any of the 
requisite factual issues posed by Section 416(b), do more 
than set forth in a single page various generalities, in 
view of which it says it sees no reason to withhold exemp- 
tions. The order is devoid of the basic findings of fact re- 
quired. Nor has the Board stated any conclusions. of law— 
as required by the Administrative Procedure Act—on a 
fundamental issue in the case: its power to authorize the 


“Tn addi 
proceedin 


ARGUMENT 


I. Section 416(B) OF THE ACT GRANTS NO POWER TO AUTHORIZE 
AIR SERVICE OF THE NATURE AND SCOPE PERMITTED BY THE 
ORDER UNDER REVIEW. 


Section 416(b) of the Act empowers the Board, under 
certain conditions, to exempt air carriers from the pro- 


visions for air carrier economic regulation contained in 
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Title IV of the Act, including the certificate requirement. 
This power to exempt is not, however, a blanket grant of 
diseretion to waive or by-pass the certificate requirement. 
The power to exempt is carefully and narrowly circum- 
scribed, and the Board may exercise it only ‘‘to the 
extent necessary’’ and on findings—specifically required— 
that enforcement of the Act’s provisions 


‘¢ig or would be an undue burden on such air carrier 
or class of air carriers by reason of the limited extent 
of, or unusual circumstances affecting, the operations 
of such air carrier or class of air carriers and is not 
in the public interest.”’ 


In considering the meaning of this Section it is important 
to note that the Act is remedial legislation, quite like the 
Transportation Act of 1920. Pertinent, therefore, is the 
Supreme Court’s holding, in refusing to sustain a claim 
to exemption from a certificate requirement of that Act, 
that: 


‘‘The Transportation Act was remedial legislation 
and should therefore be given a liberal interpretation; 
but for the same reason exemptions from its sweep 
should be narrowed and limited to effect the remedy 
intended.’ Piedmont & N. Ry. v. Interstate Commerce 
Commission, 286 U.S. 299, 311-312 (1932). 


This same doctrine has been applied to deny claims, not 
clearly proven, to grandfather rights under the Motor Car- 
rier Act, on the theory that a grandfather right is an ‘‘ex- 
emption’’ from the normal certification requirement, and 
therefore can ‘‘extend only to carriers plainly within its 
terms.”? Gregg Cartage Co. v. United States, 316 U.S. 74, 
83 (1942) ; McDonald v. Thompson, 305 U.S. 263, 266 (1938). 

Not only these general principles but also the entire con- 
text of the Civil Aeronautics Act—the purposes which led 
to its enactment and which hive heretofore governed its 
administration—compel the conclusion which the Board 
long ago reached: that the exemption power is “‘sharply re- 
stricted and is to be employed only in the extraordinary 
case.’? (Emphasis supplied.) Large Irregular Carriers, Ex- 
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emptions, 11 C.A.B. 609, 611 (1950). This view is confirmed 
by the provision at the very beginning of Section 416(b) 
that the exemption power is to be exercised only ‘“‘to the 
extent necessary’’—a standard very different from those 
framed to govern discretionary power- 

Section 416(b), both on its face and in the context of 
Title IV, was never intended by Congress to permit large- 
seale grants to multiple numbers of carriers not possess- 
ing certificates to parallel and duplicate the regular sched- 
uled services of the certificated air transportation system. 
As shown below, the legislative history and the Board’s 
own prior construction of the Act make it clear that the 
exemptions here in issue contravene these principles. The 
order under review is accordingly invalid. 


A. USE OF THE EXEMPTION POWER IN THE INSTANT CASE CON- 
TRAVENES THE REGULATORY SCHEME OF THE CIVIL AZRO- 
NAUTICS ACT. 


‘Like similar great regulatory measures, the Act was 
adopted against a background of severe instability—ulti- 


mately redounding to the injury of the national welfare— 
in an industry vitally affected with a public interest. 

The principal objective of the Act, as stated by the Ex- 
aminers in their Initial Decision in this proceeding, in a 
passage adopted by the Board as its own, is the establish- 
ment and maintenance of the ‘‘hasic air transportation 
system,’’ defined as the 


‘Seommon carrier certificated scheduled transporta- 
tion service, which must be maintained by its operators 
so long as required by the regulatory body, regardless 
of cost and regardless of loss, and at rates prescribed 
by the regulatory authority, [which] is the backbone 
of the transportation service required by the people 
of the United States and [which] should be protected 
to whatever extent may be in the public interest .. . 
earriers providing other service, such as nonscheduled, 
irregular, charter, or permissive service, should not 
be allowed to interfere unduly with the above regular 
service which is supplied under strict regulation.”’ 
B.LD., p. 41 (Tr. 48623). 
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1. CONGRESS DESIGNED THE CERTIFICATE REQUIREMENT AS THE 
KEYSTONE OF THE REGULATORY SCHEME OF THE ACT. 

The Act was shaped in several years of hearings and de- 
bate on the problems of air transportation and the remedial 
legislation required. Air transportation was in a state de- 
scribed by the House Committee in charge of the new 
legislation as ‘‘chaotic.’’?® The legislative history of the 
Act is replete with evidence of the lack of route security 
for air carriers, the resultant financial instability of the 
industry as a whole, and the consequent damaging effects 
on the nation’s commerce and postal service. 

In 1937, the House Committee considering one of the 
Act’s predecessor bills described the situation as follows: 





““The present air-transportation system has been 
developed at great expense both to the Government 
and private industry, to say nothing of the lives taken 
during this development. It 1s now seriously threatened 
by the initiation of unregulated airlines, unhampered 
by any duty to perform the governmental service of 
carrying mails and not covered by the present law. ... 


‘<The needs of the public require the immediate ex- 
tension of Government control to the air-transport in- 
dustry. In order to prevent chaotic conditions and pro- 
mote the rapid growth that comes with orderly regula- 
tion this need should be fulfilled at the earliest prac- 
ticable date.’? (Emphasis supplied.) H.R. Rep. No. 
911 on H.R. 7273, 75th Cong., Ist Sess. 18-19 (1937). 


That same year, the Senate Committee which was con- 
sidering a similar bill said: 





‘‘In recent years there has been an extraordinary 
growth of transportation by air. The airlines cover 
the country carrying over a million passengers a year 
and much express and mail and are engaged in inten- 
sive competition with each other and with railroads 
and other carriers. This competition is being carried 
to an extreme which tends to undermine the financial 
stability of the carriers and jeopardize the mainte- 
nance of transportation facilities and service anpro- 
priate to the needs of commerce and required in the 


16H.R. Rep. No. 2254, 75th Cong., 3d Sess. 2 (1938). 
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‘public interest and the national defense. Aviation in 
‘America today, under the present laws, proves un- 
satisfactory to investors, labor, shippers, and the car- 
riers themselves. 

* ® e 


©The Committee feels that this bill will not only 
promote an orderly development of air transportation 
in the United States, but, by its immediate enactment, 

prevent the growth of bad practices and uneconomic 

capital structures resulting from a period of destruc- 

tive competition which the testimony shows to be now 
under way.’ (Emphasis supplied.) S. Rep. No. 686 on 
S. 2, 75th Cong., 1st Sess. 2 (1937). 


A characteristic of air transportation in this era was 
the waste of invested capital from attrition in the ranks 
of the industry, a result of unregulated competition over 
routes too thin to support duplicating services, which 
jeopardized the prospects of attracting further private in- 
vestment in the airlines. Congressman Lea, a sponsor and 
one of the chief proponents of comprehensive air transport 
regulatory legislation and Chairman of the House Com- 
mittee in charge of the legislation, stated during the de- 
bates on a House counterpart to the Senate bill finally en- 
acted: 


‘¢One important feature of the situation is that the 
air lines are probably going to require a heavy expen- 
diture per mile in order to finance their operations. The 
prospective expense involved in operating these large 
air lines indicate that the total investment is prob- 
ably going to reach as high as $2,000 a mile. This is 
within probability in the near years to come. 

<¢ At the present time there ts no control by the 
Federal Government that can assure to one of these 
companies security of route or any protection against 
cutthroat competition. Now, when the airplane is about 
able to engage successfully in passenger and express 
business, the field is open to destructive cutthroat com- 
petition unless we have legislation such as is proposed 


here. 

‘One hundred and twenty million dollars has al- 
ready been invested in commercial aviation in the 
United States. It is the information of the committee 
that $60,000,000 of this sum has been wiped out. The 
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fact that so much money has been put into commercial 
aviation shows the faith, the genius, and the courage 
of the American people in that they are willing to in- 
vest as they have in aviation up to this date. However, 
in the absence of legislation such as we have now be- 
fore us these lines are going to find rt very difficult tf 
not impossible to finance their operations because of 
the lack of stability and assurance in their operations. 
You would not want to invest $200 or $2,000 a mile in 
a line that has no assurance of security of its route 
and no protection against cutthroat competition. 

“Part of the proposal here is that the regulatory 
body created by the bill will have authority to tssue. 
certificates of convenience and necessity to the oper- 
ators. This will give assurance of security of route. 
The authority will also exercise rate control, requiring 
that rates be reasonable and giving power to protect 
against cutthroat competition. In my judgment, those 
two things are the fundamental and essential needs of 
aviation at this time, security and stability in the route 
and protection against cutthroat competition. 

“These are the two economic fundamentals pre- 
sented and it is this necessity that the bill seeks to 
meet. We want to give financial stability to these com- 
panies so they can finance their operations and finance 
them to advantage.’? (Emphasis supplied.) 83 Cong. 
Rec. 6406-6407 (1988), referring to H.-R. 9738, 75th 
Cong., 3d Sess.” 


17 The calamitous history of financial waste in other modes of transportation 
during periods of unregulated entry was fully within the contemplation of the 
Congress during the consideration of these bills. Thus, Senator King stated 
on the floor of the Senate: 


‘¢T agree with [Senator McCarran] that there must be some authority 
to determine whet: >: rights-of-way and certificates of convenience and 
necessity shall be granted. If when during the period of the railroad- 
building mania a few years ago we had had an instrumentality to deter- 
mine whether many of the roads were necessary, and that question had 
been determined adversely, millions and hundreds of millions of dollars 
of capital which have been wasted would have been saved. Many rail- 
road lines have been constructed which should never have been con- 
structed. Scores of railroads are in the hands of receivers and hundreds 
of millions of dollars have been lost by improvident expenditures in un- 
necessary railroad lines. I agree, therefore, that there should be some 
authority to determine whether the public will be convenienced, whether 
there is a necessity for the establishment of other lines, and to weigh 
all the facts and circumstances, with a view to determining whether the 
necessary certificate shall be issued.’’ 83 Cong. Rec. 6852 (1938). 
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The main objective of comprehensive regulation of the 
air transportation industry was the promotion, through 
security of route, of the financial stability required for 
further progress and development, and the prevention of 
unregulated and destructive competition. Congress clearly 
recognized, and the policy of the Act reflected its recog- 
nition, that achievement of the former was impossible with- 
out prevention of the latter, and that the certificate re- 
quirement was the core of any successful regulatory pro- 
gram. 


Thus, in 1938 the House Committee in charge of the pro- 
posed legislation, in its report urging passage, said: 


‘<If this legislation ts enacted, the air carriers will be 
| able to operate on a stable basis, their routes secured 
by a certificate of convenience and necessity, which 

may be revoked only for cause, and their rates regu- 

lated so as to eliminate cutthroat competition among 

themselves.’’ (Emphasis supplied.) H.R. Rep. No. 2254 

on ELR. 9738, 75th Cong., 3d Sess. 2 (1938). 


The report of the Senate Committee recommending pas- 
sage of the bill stated in part: 


“<The recognized and accepted principles of the regu- 
lation of public utilities, as applied to other forms of 
transportation, have been incorporated in S. 3845. The 
committee feels that this bill will not only promote 
an orderly development of our Nation’s civil aero- 
nauties, but by its immediate enactment prevent the 
spread of bad practices and of destructive and waste- 
ful tactics resulting from the intense competition now 
existing within the air-carrier industry.’’ (Emphasis 
supplied.) S. Rep. No. 1661 on S. 3845, 75th Cong. 3d 
Sess. 2 (1938). 


And the Board, on the first page of its first annual re- 
port to the Congress, summarized concisely the course 
and purpose of the Act: 


‘¢When the [Board] assumed office it found the Ameri- 
can air transport industry in a state described by the 
House Committee in charge of the new legislation as 
‘chaotic’. Half of the private capital which had been in- 
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vested in the industry had been irretrievably lost. The 
result of shaken faith on the part of the investing 
public in the financial stability of the airlines was pre- 
venting the flow of greatly needed funds into this in- 
dusty. More than half of the domestic airlines carry- 
ing mail disclosed operating deficits for the year end- 
ing June 30, 1938. 
a La Sd 

‘‘For the first time American air carriers and the 
public are safeguarded against uneconomic, destruc- 
tive competition and wasteful duplication of services 
by the statutory requirement that no person or com- 
pany may engage in air transportation without first 
receiving a certificate of public convenience and neces- 
sity.”? First Annual Report, Civil Aeronautics Au- 
thority 1-2 (1939). 


The Act thus reflects a clear Congressional purpose to 
bring under regulation, as a public utility, every economi- 
cally significant operation in air transportation. Cardinal 
to this purpose is the intention to halt untrammeled entry 
into air transportation, to limit entry to those showing 
public convenience and necessity and carrier fitness, and 
to accomplish these objectives through the Téquirement 
of a certificate of public convenience and necessity. This is _ 
the basic policy of the Act. = ae 


2. Tue BoarD’s POWER TO EXEMPT IS LIMITED IN SCOPE AND DOES 
NOT PERMIT THE MAKING OF BASIC GRANTS FOR EXTENSIVE, DUPLI- 
CATING AIR SERVICE. . 

Congress recognized that in certain limited or unusual 
situations the enforcement of some, or all, of the regu- 
latory provisions of the Act might be unduly onerous and 
not in the public interest. For example: ‘air transporta- 
tion,”? as defined in the Act, includes not only the opera- 
tions of the scheduled airlines, but also the operations of 

‘Ssome of our very small fry, who are, for the most part, 

constituted of one pilot and one airplane’”* and ‘‘which 


18 Testimony of Dennis Mulligan, Office of Solicitor, Department of Com- 
merce, Hearings before a Subcommittee of the Senate Committee on Interstate 
Commerce on 8. 2 and 8. 1760, 75th Cong., 1st Sess. 100 (1937). 
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casually or occasionally transport persons or property but 
are not regularly engaged in for-hire transportation.’’” 
As to these latter, uncompromising requirements for ac- 
counting and reporting, publication of tariffs, rate regula- 
tion and even certification might well be inapposite. With 
this in mind, the Congress framed Section 416(b) of the 
Act to empower the Board to exempt air carriers from 
other provisions of Title IV of the Act when—but only 
when—it finds that ‘‘unusual circumstances affecting the 
operations of”? such carriers, or the ‘‘limited extent’ of 
their operations, makes enforcement of the provision in 
question an ‘‘undue burden’’ upon the carriers and fur- 
ther finds that such enforcement is ‘not in the public in- 
terest””—and then only “‘to the extent necessary.” 

The considerations prompting the exemption provision 
were concisely stated by Mr. Fred Fagg of the Bureau of 
Air Commerce, a draftsman of H.R. 9738—one of the bills 
introduced in 1938 and melded into the Act that year— 


in testimony before a Congressional committee: 
‘‘Mr. Face (interposing). May I indicate the essen- 


tial purpose of this section, the exemption provision on 


age 7 
‘Mr. Boren. Yes, Sir. 
Mr. Face. The definition of the term ‘air carrier’ 
_ given is so broad that it would include both carriers on 
‘scheduled and carriers not on scheduled routes, and 
we had two~alternatives, one’ making this whole act 
apply to scheduled air-line operations and leaving out 
_ any regulatory provisions whatsoever for carriers not 
on schedule or including a broad definition and. then 
caring for the immediate circumstance by allowing 
exemptions. : ; 
Now obviously, while we might follow the pro- 
visions of the Motor Carrier Act with regard to con- 
tract carriers and that sort of thing and get down to 
_ the point where a certificate of convenience might 
' even be issued to charter operators or those not on 

19 Testimony of Joseph B. Eastman, Federal Coordinator of Transportation, 
Hearings before a Subcommittee of the Senate Committee on Interstate Com- 
moroe om 8. $027, 74th Cong., 1st Sess. (1935), reprinted, Hearings Before a 
Subcommittee of the Senate Committee on Interstate Commerce on 8. 2 and 
8. 1760, 75th-Cong-, 1st Sess. 673 (1937). 


\ 
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schedule, we thought that at the present time there was 
no need for that, and as a matter of fact it probably 
would work undue hardship both on the Authority 
representing the Government and on the carrier. There- 
fore this provision has been put in to-exempt-from-any 
requirement of a certificate of convenience of that type 
of carrier untit it is found to be in the public interest.” 
Hearings before the House Interstate and Foreign 
Commerce Committee on H.R. 9738, 75th Cong., 3d 
Sess. 420-421 (1938). 


The Congress also recognized that, under adverse oper- 
ating conditions and in certain areas, exemption from the © 
full reach of the Act might be appropriate even for a car- 
rier offering regularly recurring services. Thus, after Sen- 
ator McCarran in 1938 had introduced S. 3659, a bill which 
would have prohibited exemptions for any scheduled car- 
rier, Senator Truman proposed a substitute, with the ex- 
planation: 


‘Section 402(0) of the substitute empowers the Au- 
thority to make exemptions from any provision of the 
Act where it would cause undue hardship. It is de- 
signed especially to enable the Authority to adjust 
some of the requirements of the law where necessary 
to encourage small operators, such as the small oper- 
ators in Alaska, in cases of hardship. Section 305(c) 
of S. 3659 contains a similar provision but is ap- 
plicable only to a nonscheduled operation. There might 
be undue hardship on a scheduled operator as well, 
as is shown by those in Alaska.’’ Hearings before a 
Subcommittee of the Senate Committee on Interstate 
Commerce on S. 3659, 75th Cong., 3d Sess. 4 (1938). 





Likewise, it had earlier been recognized that 


‘¢where routes have been established and where oper- 
ators are rendering effective service, protection should 
be given in a manner provided for by a certificate of 
convenience and necessity, but consideration also 
should be given to large areas remaining in the coun- 
try which have not yet been tapped by air transporta- 
tion.”? Testimony of Mr. Daniel C. Roper, Secretary 
of Commerce, Hearings before a Subcommittee of the 
Senate Committee on Interstate Commerce on S. 3027, 
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74th Cong., Ist Sess. (1935), reprinted, Hearings be- 
fore a Subcommittee of the Senate Committee on In- 
terstate Commerce on S. 2 and S. 1760, 75th Cong., 
1st Sess. 735 (1937). 


With this situation in mind, Congressman Lea indicated 
during the debate leading to final passage that the ex- 
emption provision might be applied to a small “*feeder”’ 
line, which might undertake scheduled service but which— 
sn the words of Congressman Randolph in the same de- 
bate—would be ‘ta small line operating between four, five, 
or six towns in a more or less sparsely populated area 
where passengers may be carried to stops or terminals of a 
transport line.’ 

These, and similarly relevant passages in the lengthy 
legislative history of the Act reflect a remarkably con- 
sistent view as to the thrust of the exemption provision. 
Where enforcement of the Act is not in the ‘public inter- 
est’? exemptions were to be permitted for carriers ‘‘who 
render only a local sightseeing service or special contract 
service for a single patron or which casually or occasional- 
ly transport persons or property but are not regularly en- 
gaged in ‘for hire’ transportion”’ ;7 for ‘“some of our very 
small fry, who are, for the most part, constituted of one 
pilot and one airplane at a base’; for ‘‘charter operators 
or those not on schedule... until [regulation] is found 
to be in the public interest”’;* for prospective ‘‘small 
lines’? which would ‘“‘feed trunk or transcontinental 


20 83 Cong. Rec. 7079, 7082 (1938). The existing class of carriers denom- 
inated ‘‘air taxi operators’’ are exempted to conduct operations essentially 
similar to the ‘‘feeder’’ services contemplated by Secretary Roper, Congress- 
man Lea and others. The operations of these carriers, which constitute the 
true ‘‘small business’? component of the air transportation industry today, 
are conducted pursuant to an exemption which reflects the spirit of Section 
416(b). CAB Economic Regulations, Part 298, 14 C.F.R. 298. See pp. 7-8, 
supra. It should be noted that when ‘<feeder’’ or ‘local service’? operations 
are conducted with transport-type aircraft, the Board has issued certificates 
rather than exemptions as the basic operating authority. 


21 Supra, p. 36, n. 19. 
22 Supra, p. 35, n. 18. 
23 Supra, p. 37. 
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lines,” ** or which might develop in “‘large areas remain- 
ing in the country which have not yet been tapped by air 
transportation’’; and for the ‘‘small operators such as 
the small operators in Alaska, in cases of hardship.’ * 
Through such explanations. as these runs a common 
thread: that the operations exempted should be ‘‘of limited 
economic significance’”—most often, those of the very 
small operator, but in any event marked by ‘‘unusual cir- 
cumstances”’ or “‘of limited extent,’’ so that recourse to 
the exemption would merely permit operations incidental 
to the basic air transportation system, and of scant impact 
thereon, to go forward under a lesser regulatory burden. 
Nowhere in the history of the Act is there any sugges- 
tion that the exemption power could be used in lieu of cer- 
tification to make basic grants to conduct regular airline 
services over ‘‘routes [which] have been established and 
where operators are rendering effective service.’’ Supra, 
p. 37. Nor can such a purpose be read into the exemption 
provisions, for to do so would make the power to exempt 
the power to frustrate the certificate requirement, with its 


detailed procedural and substantive pre-requisites. 

The Board’s own analysis of Section 416(b) confirms 
and verifies this conclusion. In Large Irregular Carriers, 
Exemptions, 11 C.A.B. 609, 610-11 (1950), it was stated: 


‘These economic powers are described in Title IV 
of the Act. The keystone of the system there set forth 
is the requirement, in section 401(a), that no carrier 
shall engage in air transportation unless there is in 
force a certificate of public convenience and neces- 
sity. ... ‘ z Z 
‘¢ . the power to exempt extends to section 401(a) 
and the impression obtains in some quarters that the 
Board thus has an easy and uncomplicated method, if 


it so wills, of authorizing anyone to engage in air 


~ 2483 Cong. Rec. 7080 (1938). 
} 42 Supra, p. 37. 
26 Ibid. 
27 Investigation of Nonscheduled Air Services, 6 C.A.B. 1049, 1051 (1946). 
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_ transportation. It is quite clear, however, that this is 

not the ease. A reading of section 416(b) in the light 
of the legislative history of the Act, the conditions 
which inspired its passage, and the pattern of the eco- 
nomic regulation prescribed therein leaves no doubt 
that the issuance of a certificate of public convenience 
and necessity is, and must be, the principal means of 
authorizing air transportation, and that the power 
to grant such authority through exemption is sharply 
restricted and is to be employed only in the extraordi- 
nary case.’’ 


Similarly, in Standard Air Lines, Exemption Request, 
9 C.A.B. 583, 584-585 (1948), the Board said: 


‘‘The legislative history of section 416(b) of the Act 
indicates that its primary purpose is to provide relief 
for the irregular and sporadic operations of the so- 
called fixed-base operators and for the carriers engag- 
ing in unusual or limited operations. There is zone 
in the Act or its legislative history to justify the Boar 

in by-passing or ignoring the certification provisions 
of section 401 of the Act by authorizing extensive new 


operations which, although involving some experimen- 
tal characteristics, are neither unusual as to circum- 
stances nor limited in extent.”’ 


B. THE BOAED’S PRIOR INTERPRETATION OF SECTION 416(b) ES- 
| TABLISHES THAT THE EXEMPTION POWEE IS NOT AN EQUIV A- 
LENT OF THE CERTIFICATION PROCESS, BUT IS TO BE USED 

ONLY IN THE ‘‘EXTRAOERDINARY CASE’’ IN WHICH THE 
REQUISITE FINDINGS MAY BE VALIDLY MADE. 


The reported decisions of the Board, which contain its 
only reasoned pronouncements on the scope of Section 
416(b), are uniformly contrary to the existence of the 
sweeping power necessary to sustain the order under re- 
view and the air services it contemplates. 

As we have seen, Section 416(b) confers jurisdiction to 
act by way of exemption only if the-Board is able to find 
that “‘enforcement [of other provisions of Title IV] is 
not in the public interest,”’ and confines the issuance of ex- 
emptions to those situations in which the ‘‘limited extent 
of”? or “‘unusual circumstances affecting’’ an air carrier’s 
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‘operations’? would make enforcement an ‘‘ondue burden 


on such air carrier.”’ 
Under the Board’s prior treatment of Section 416(b) the 


‘condue burden” of enforcement must consist of more than 
a mere showing of inability. to gain additional revenues 
which lack of a certificate would otherwise prevent. In 
Chicago & Southern Airlines, Hot Springs Exemption, 7 
C.A.B. 451, 453-454 (1946), the Board stated: 


‘‘Chicago and Southern introduced evidence to show 
that it could, with considerable facility, rearrange the 
dispersal of its equipment so as to serve Hot Springs 
and at the same time achieve a greater load factor on 
its route No. 53. It maintains that it would not only al- 
low a more economical utilization of equipment, but 
also give it access to a considerable amount of addi- 
tional revenue. We do not believe that this evidence 
constitutes a basis for a finding that the requirement 
of a full compliance with the provisions of section 401 
of the Act is an undue burden on the carrier. The fact 
that a carrier would obtain additional revenue from a 
proposed new service clearly cannot. constitute a basis 
for the granting of the relief sought here.” (Emphasis 
supplied.) 


The Board then formally found that ‘‘In view of the fore- 
going facts and considerations, we find that we are without 
statutory power, upon the present record, to grant the ex- 
emption requested.’’ (Emphasis supplied.) 7 C.A-B. at 454. 
It is especially noteworthy that the exemption application 
denied in the Hot Springs case involved no duplication of 
any other carrier. But even in this circumstance, the 
Board’s own view of its power under Section 416(b) did 
not permit issuance of the exemption. For inability to gain 
revenues by engaging in services, not authorized -by--a--cer- 


tificate is a condition common to all persons; that condition 
alone, therefore, cannot satisty the requirements of Sec- 
tion 416(b) that the proposed exemptee be shown to be 
subject to very peculiar and extraordinary.circumstances. a 


chee rend OR ee 


The “burden” on the carrier must-be.‘‘nndne’? in the 


light _of special_cireumstances affecting the carrier. Ob- 
viously, it must amount to more than the bare fact that 
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the exemptee does not possess @ certificate and would be 
required to observe the certification process of Section 401; 
otherwise every air carrier would be eligible to receive an 
exemption, ipso facto, upon & showing that it does not 
possess certificate authority to perform the transportation 
+ desires. Standard Air Lines, Exemption Request, 9 C.A.B. 
583, 585 (1948). As J udge Prettyman recently stated in 
the First Class Mail-by-Air Exemption Case: 


: ‘sTf inability to participate in a given carriage because 

_ of the time necessarily consumed in a certification pro- 
ceeding constitutes an unusual circumstance in the 
operation of the applying carrier, and an undue burden 

- upon it, very little is left of the requirements for cer- 

- tification. The certification section of the Act and the 

exemption section, under that view, would appear to be 

- merely two alternative methods by which the Board 
ean authorize operations. It seems to me Congress 
must have meant the exemption provision to be more 
restricted than that.’ American Airlines, et al. v. Cwil 
Aeronautics Board, — U.S. App. D.C. —, No. 12,688 
et al., decided February 9, 1956, rehearing denied, 
March 13, 1956. 


One of the most revealing commentaries by the Board 
itself on the scope of the exemption power was made in @ 
request to Congress for relief from.the-requirement of 
the specific findings ealled for by Section. 416(b). Pro- 
fessing dissatisfaction with the limitations Congress had 
imposed upon action under Section 416(b) the Board pro- 
ceeded in the lawful and logical manner of turning to Con- 
gress for relief from what it considered a too narrow exX- 
emption power. At hearings before the House Committee 
on Interstate and Foreign Commerce in 1947, the Board’s 
general counsel explained that a Section 416(b) exemption 
was an ‘‘extraordinary remedy,”’ a ‘‘very special process,”’ 
and that to grant an exemption “‘special findings’’ had to 
be made. He further noted that, in the previous Congress, 


28 Hearings on Terminal and Intermediate Points on Routes of Air Carriers, 
Subcommittee of the House Committee on Interstate and Foreign Commerce, 
g0th Cong., 1st Sess., July 3, 1947 (not printed) 35, 48-49. The transcript 


of these hearings is available at the Committee’s offices. 
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the Board had recommended an amendment of Section 
416(b) to eliminate the specific requirements_of ‘undue 
burden by reason of the limited extent of, or unusual cir- 
cumstances affecting, operations,”’ and condition the issu- 
ance of an exemption on a mere finding of ‘‘public inter- 
est.”? Under the Board’s Fecommendation, “‘the necessity 
of having made those specific findings would have been 
eliminated and the broader considerations that apply under 
Section 2 of the Act would have been determinative.”’ * 
The previous Congress had refused the Board’s request to 
broaden its exemption power, but the 1947 House Commit- 
tee did offer a bill providing for issuance of temporary cer- 
tificates for interim service pending the conclusion of cer- 
tificate proceedings, where no service was currently pro- 
vided.® Even this more limited amendment, designed to 
meet the problem of the Hot Springs case, failed to win 
Congressional approval for, though the bill was passed by 
the House, 93 Cong. Rec. 9595 (1947), it died in the Senate 
committee. 

The present case is not the first one in which the Board 
has dealt specifically with the question of exemption vs. 
certification of irregulars with respect to the operation of 
regular schedules. In Standard Air Lines, Exemption Re- 
quest, 9 C.A.B. 583 (1948), three irregular air carriers ap- 
plied for exemptions to permit operation of scheduled air 
transportation without obtaining certificates of public con- 
venience and necessity. The ‘‘undue burden’’ alleged rested 
entirely on inability to operate the services proposed. be- 
cause of the applicants’ lack of certificates. The Board 
held in a passage quoted supra, p. 40, based in part upon 
its analysis of the legislative history, that air service of 
that nature was beyond its power to grant by way of ex- 
emption under Section 416(b). With respect to the statu- 
tory requirement of ‘¢yndue burden,’’ the Board then said: 


‘<T™he undue burden on the carriers, if any, which 
would result from a denial of their temporary exemp- 


—_—— 


29 Id. at pp. 25, 36. 


30 H.R. 4169, 80th Congress, reported favorably, H.R. Rep. 987, 80th Cong., 
Ist Sess. (1947), 93 Cong. Rec. 9236 (1947). 
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tion, would be only to the extent that they would be 
required to confine their operations to those authorized 
by their letters of registration. The inability of a car- 
rier to enter upon extensive new operations which it 
believes would produce additional revenue is clearly 
‘not a sufficient showing of undue burden within the 
wee of section 416(b) of the Act.”’ 9 C.A.B. at 


In Large Irregular Carners, Exemptions, 11 C.A-B. 609 
(1950), the Board set forth the standards on which it would 
base its determination of the applications of irregular air 
earriers for individual exemption orders. Supra, p. 39. 
Before its discussion of policy and as a basic premise in 
defining the scope of operations to be considered for ex- 
emption, the Board again emphasized that its power under 
Section 416(b), in the light of its legislative history, is 
‘‘sharply restricted.”’ See the quotation supra, pp. 39-40. 
With respect to certain irregulars which had unlawfully en- 
gaged in ‘‘route-type”’ services (i.¢., ‘‘relatively frequent 
and regular services between @ limited number of pairs of 
points’’), the Board held that such operations did not meet 
the requirements of ‘‘limited extent”’ or ‘“‘unusual circum- 
stances’’ so as to qualify for exemption: 


‘sThey have yielded to the temptation to desert the 
field they were intended to serve and, on the contrary, 
have rendered service of the type which the regulation 
did not authorize, and which the Board is of the opin- 
jon should be authorized and permitted only after 
proof of public convenience and necessity, and a show- 
ing of willingness to assume the obligations incident 
to common-earrier operations, under a certificate and 
after notice and hearing on the merits of the proposal. 

* 2 e 


‘¢Such operations are not limited in extent, nor do 
unusual circumstances appear to be present affecting 
the operations of the carriers within the meaning of 
section 416(b). We are of the opinion that the success 
of such operations, even if established, is not in itself 
sufficient to justify authorization by way of exemp- 
tion.”? 11 C.A.B. at 617, 618. 





45 


Likewise the Board must find that enforcement of the 
regulatory provisions of Title IV of the Act~in the par- 
ticular case before it would be “‘not in the public interest.”’ 
The Board has held that this requirement cannot be satis- 
fied by a mere showing that non-enforcement would be in 
the interest of the appli¢ant: Moreover, the “public inter- 
est’’ must be of a “‘compelling”’ nature, and not merely the 
general interest ordinarily served by the mere. fact of pro- 
viding additional air services and capacity. Thus in Amer- 
ican Airlines, et al., Route Consolidations, 7 C.A.B. 337, 349 
(1946), the Board denied exemption applications to con- 
solidate routes so as to provide new non-stop services, 
route improvements then involved in pending certificate 
cases, stating: 


“* ... the mere fact that an exemption would be to the 
individual interest of the prospective exemptee is not 
justification for its grant, and the Board will order 
such exemptions only if it appears that compelling 
reasons of public interest demand the exemption.’’ 


Cf. Umversal Air Freight, Investigation of Forwarding 
Activities, 3 C.A.B. 698, 708 (1942). 

From the Board’s own prior opinions, it is thus possible 
to draw lines of demarcation around the exercise of the 
exemption power. Mere lack of a certificate, and the con- 
sequent inability to obtain revenues from the transporta- 
tion for which authorization is sought, is entirely insuffi- 
cient to satisfy the statutory requirement of ‘‘undue bur- 
den.’’? The Board must be able to find that operations are 
of such ‘‘limited extent’ or so ‘‘affected by unusual cir- 
cumstances’? as to constitute an ‘‘extraordinary case’’ 
creating a special burden, before it is afforded jurisdiction 
to exercise its ‘‘sharply restricted’? power of exemption. 
And it must appear that, in the particular case, enforce- 
ment of Congress’ full plan for air carrier economic regu- 
lation would be contrary to compelling considerations of 
the public interest. 

These principles are clear in the Board’s opinions, they 
accord both with the language of Section 416(b) and its 
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legislative history, and they place the exemption power in 
its proper relationship with the regulatory scheme of the 
Act as a whole. 

Nor in prior cases where exemptions have been issued 
has the Board departed from these principles. The 1938 
exemption of the ‘‘small fry”’ nonscheduled or fixed base 
operators, referred to in the Statement of the Case, supra, 
p. 3, exemplified a proper use of the power; among other 
things, enforcement would obviously have been unduly bur- 
densome because of the limited operations of the carriers 
in question. The present successor of this exemption is 
that for air taxi services, supra, p. 7; permitting scheduled 
as well as non-scheduled operations, where the carriers fly 
only small, non-transport craft ‘to provide connecting air 
services to off-route points or ‘jitney’ services of a kind 
not offered by other air carriers.”? CAB Economic Regu- 
Jations, Part 298, 14 C.F.R. 298, Regulations No. ER-167, 
January 11, 1952, 17 F-R. 639, 636. Cf. supra, p. 38. A 
similar situation, involving the undue burden of enforcing 
the Act’s requirements because of the quite extraordinary 
conditions prevailing in Alaska, is found in the exemption 
of a number of small operators in that Territory. CAB 
Economie Regulations, Part 292, 14 C.F-R. 292. 

And even in the case of a regularly certificated scheduled 
carrier, there can be proper occasions for the exercise of 
the exemption power. Typical is the case, with which this 
Court is familiar, where one of such carriers was tempo- 
rarily exempted from the burden of compliance with a 
purely operational certificate restriction preventing the 
routing of all-cargo flights via Baltimore from New York 
to the west, and where the exemption did not enlarge traffic 
rights at all. Order No. E-2019, September 27, 1948, as 
modified by Order No. E-2560, March 15, 1949, aff'd East- 
ern Air Lines v. Civil Aeronautics Board, 87 U.S. App. D.C. 
331, 185 F.2d 426 (1950), vacated 341 U.S. 901 (1951). 
Even in the case of a carrier as large as Pan American 
World Airways, it is conceivable that the conditions requi- 
site to issuance of an exemption can arise in a very unusual 
cireumstance of quite limited significance. For example, 
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that carrier was exempted from the Act insofar as neces- 
sary to permit it to terminate Bermuda flights at its Balti- 
more maintenance base instead of its certificated point at 
New York during a period when adequate terminal facilities 
at the latter point were being completed. Pan American 
Airways, Grandfather Certificate, 1 C.A.A. 422, 428 (1939). 

In none of such cases has the Board ever suggested an 
exemption power which amounts to a mere alternative to 
the exercise of its responsibility for certification under 
Section 401(a), the keystone of the Act. 

We anticipate that the respondent may attempt to find 
a “course of administrative construction”’ in the issuance, 
over the years, of various unreported exemption orders 
some of which may have gone rather further than the cases . 
we have cited. What such orders might be we cannot fore- 
tell. We do, however, recognize that there are many ex- 
emptions which have been issued without hearing, and often 
even without opposition, in ex parte proceedings. Such or- 
ders are entitled to no weight by this Court. Fishgold v. 
Sullivan Drydock & Repair Corp., 328 U.S. 275, 290 (1946). 
But we also anticipate that there can be no annotation to 
exemption orders of any kind revealing a settled course of 
administrative construction contrary to the principles 
stated in the Board’s reasoned opinions referred to in this 
brief. Never, until this case, has the Board purported to 

_possess the power to blanket scheduled, certificated _serv- 
ices by recourse to exemption undex.Section 416(b). 

Moreover, the Court is here confronted with a funda- 
mental question of the scope of agency power and jurisdic- 
tion. Judicial scrutiny is accordingly intensified, and the 
weight to be given administrative construction lessened. 
‘‘An agency may not finally decide the limits of its statu- 
tory power. That is a judicial function.”’ Sociul Security 
Board v. Nierotko, 327 U.S. 358, 369 (1946). 

Nor will the courts look to interpretations which repre- 
sent a sudden reversal by the agency, especially in the pro- 
ceeding being reviewed, for guidance in construing stat- 
utes. “‘Against the Treasury’s prior longstanding and 
consistent administrative interpretation its more recent 
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ad hoc contention as to how the statute should be construed 
cannot stand.’? United States v. Leslie Salt Co., — U.S. 
—, 76 S. Ct. 416, 424 (1956). Newly invented administra- 
tive construction asserting a reach of power not previously 
contended to exist is accorded little weight by the courts in 
resolving questions of agency jurisdiction. Federal Power 
Commission v. Panhandle Eastern Pipe Lime Co., 337 U.S. 
498, 513-514 (1949); Federal Trade Commission v. Bunte 
Bros., Inc., 312 U.S. 349, 351-352 (1941). 


C. THE INSTANT EXEMPTIONS ABE NOT WITHIN THE 
INTENDMENT OF SECTION 416(d). 


The operations exempted by the order under review can, 
by no stretch of the imagination, be deemed within the pur- 
view of the Congressional intent in Section 416(b) of the 
Act. These exemptions would authorize, superimposed 
upon the existing regularly scheduled certificated airline 
system, a second scheduled system, composed of exempt 
carriers, unregulated as to routes and uninhibited by any 
- obligation to provide service. | 

The contrast between what these exemptions permit and 
every reasonable guide to the intended scope of Section 
416(b)—the very language of the provision, its legislative 
history, and the prior interpretation by the Board— 
demonstrates that the Board’s action transcends its 
exemption power. 

‘To sustain these exemptions as lawful is virtually to 
read Section 401 and its detailed certification requirements 
out of the Act, and to conclude that the Congress, having 
prescribed in great detail the procedures for certification, 
the hearings that were to be held and the findings that 
were to be made, then turned right around and authorized 
the Board to ignore the provisions for certification when- 
ever it felt so inclined. 

The entire structure of the Act, built about the certificate 
requirements, could be sent tumbling down whenever the 
Board chooses to issue wholesale exemptions. The theory 
of the Act is that the certificate requirement safeguards 
the public against the unwholesome consequences of un- 
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bridled competition in, and unrestricted entry into, air 
transportation markets served under certificate. This 
entails determination of certificate applications in the light 
of the specific routes involved and their capacity to sustain 
duplicating services. Thus the quasi-judicial judgment of 
the regulatory agency, based on a specific factual record 
and rendered under statutory standards, supersedes the 
forces of the market place in determining whether airline 
service shall be duplicated over any given route. But here 
the Board reverts to reliance on-private.businéss judg- 
ments—the method which the Congress long since, after 
trial, found grossly defective in the airline field—to deter- 
mine the quantum of competition over any given route. 
When it is pointed out that. the_exemption would literally 
permit a a wholly uneconomic and inordinate number of 
flights over any 7 segments in the “certificated System the 
exemptees “choose, the Board replies that ‘practical 
economic considerations will prevent the seopletiontal air 
carriers from Hooding. the market, and a supplemental air 
carrier who is unable to obtain adequate load factors will 
soon seek greener "fields “elsewhere. > “Mimeo. op., p. %4 

Tr. 

That reply is flatly contrary to passage after passage 
in the legislative history of the Act. If may be an argument 
for repealing the Act.and hoping that ‘¢practical economic 
considerations’? will sufficiently protect against uneconomic 
and wasteful duplication « of airline | service. But when the 
Board advances this as an excuse for not exercising its best 
judgment as to ‘how many, if any, -additional-services_ are 

required, and in what, if any, markets, it is doing nothing 
more or less. than abdicating its. regmiatory role-andim- 
viting repetition of the evils which the Congress found 
unregulatsd competition had brought on the iadustry in the 
years prior to adopiion.of.the.Act. The Congress made its 
decision: that agency action pursuant to prescribed 
standards, rather than the personal reaction of each 
operator as to the dictates of ‘‘practical economic con- 
siderations,’’? would control entry into air transportation 
markets. Any notion that the Congress, having made this 
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decision, simultaneously empowered the Board to nullify it 
through wholesale exemptions issued on the theory that 
private determinations are adequate preventives of excess 
competition, contravenes the elementary doctrine that 
construction of a statute—particularly a remedial statute 
—rmust ‘‘look to the provisions of the whole law, and to its 
object and policy.”” Mastro Plastics Corp. v. National 
Labor Relations Board, — U.S. —; 76 S. Ct. 349, 359 
(1956). 

The Board’s subsequent action in staying, on its own 
motion, significant portions of the order under review 
demonstrates that the order goes far beyond the Con- 
gressional intent as to the scope of the exemption power. 
The order would inject the 49 exemptees into foreign, 
overseas and intra-territorial, as well as domestic, air 
transportation markets. But one day before this ‘enlarged 
operating authority’’ was to become effective, the Board 
stayed its effectiveness as to foreign, overseas and intra- 
territorial operations, explaining that this portion of the 
order was to be submitted to the President “‘so that he may 
determine whether he wishes to express his views thereon”’ 
because ‘‘military and foreign affairs matters nonetheless 
may be affected by our action.”? Order No. E-9894, 
December 30, 1955 (Tr. 49188-49189). Never before has 
any exemption been submitted to the President. The 
Congress, in adopting the Act, recognized that authoriza- 
tions for foreign, overseas and intra-territorial air trans- 
portation were likely to affect delicate matters of foreign 
relations and national security. It accordingly provided, 
in Section 801, that decisions with respect to *‘the issuance, 
denial, transfer, amendment, cancellation, suspension, or 
revocation of, and the terms, conditions and limitations 
contained in, any certificate authorizing’”’ foreign, overseas 
or intra-territorial air transportation should be subject to 
the approval of the President. (Emphasis supplied.) As 
to these matters, the Board is no more than an ‘‘adviser”’ 
to the President, who exercises decisive power as the 
‘¢nation’s organ’”’ in foreign relations. Chicago & Southern 
Air Lines v. Waterman Steamship Corp., 333 U.S. 103 
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(1948) ; Trans World Airlines v. Civil Aeronautics Board, 
184 F. 2d 66 (2d Cir. 1950), cert. denied sub nom. Sparks 
v. Civil Aeronautics Board, 340 U.S. 941 (1951). 

But neither in Section 801 nor elsewhere in the Act is 
there a provision that exemptions, as distinguished from 
certificates, shall be submitted to the President. There 
could be no clearer indication that Congress never con- 
templated that exemptions would involve such broad 
grants of operating rights as is attempted by the order 
under review. If it had had any such idea, it certainly 
would have made express provision for Presidential action, 
for the legislative history of Section 801 shows a studied 
effort to honor and protect the President’s concern in such 
matters. The Board’s own action in referring this matter 
to the President—which it purports to do as a kind of 
informal courtesy —is the clearest admission that it is 
seeking to make the exemptions power the equivalent of the 
certificate power. If the Board’s view of its power were 
to be sustained, it—a mere administrative agency—would 
have achieved the ability not only to circumvent the 
certificate procedures established by Congress but also the 
power of the President himself, though his power in the 
premises springs both from the Act and the Constitution. 
Chicago & Southern Air Lines v. Waterman Steamship Co., 
333 U.S. 103, 109-111 (1948). 

We realize, of course, that at this stage there is before 
the Court only an ‘‘interim”’ action by the Board. But the 
issue of power is no less grave. For ‘‘interim’’ actions 
can and often do endure for long periods of time—some- 
times indefinitely—and destruction of the keystone of the 
Act can be accomplished by chipping away by ‘‘interim’’ 
action just as effectively as by a single, final blow. The 
action taken here may appear to the Board’s majority to 
be the easy way out of a difficult problem, but that does not 
make it the right way. Wholesale exemptions for 
scheduled services everywhere, if sustained in this case, 
distort Section 416(b) and make of the entire Title IV a 
mere set of alternative administrative regulations, instead 
of a Legislative Act, which the agency may resort to “from 
time to time”’ as it wills. 
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IL Tue ORDER UNDER REVIEW IS INVALID BECAUSE IT IS NOT 
| SUPPORTED BY THE FINDINGS REQUIRED FOR THE ISSUANCE 
OF EXEMPTIONS. 


It has been demonstrated that authorizations of the 
scope granted here could not lawfully be entered under 
Section 416(b). But even if the Board’s power does reach 
so far it did not make the findings required for exemptions 
issued under that section. ears errs 

The Board, of course, did not fail to parrot the words 
of the statute in its ultimate conclusion. Supra, p. 26. But 
beyond that generality there is nothing in the opinion 
dealing with the reasons for issuing the exemptions except 
the passage on one page which is summarized in the 
Statement of the Case, supra, pp. 25-26,.and which reads in 
full as follows: 


«© . . Pending decision on these matters, however, 
we see no reason to withhold the enlarged operating 
authority from this class of carriers. As previously 
indicated, there remain thirty applicants who have not 
yet been heard with regard to their qualifications. It 
is, therefore, apparent that a considerable period of 
time will elapse before this case can be finally deter- 
mined. To wait until the conclusion of the case before 
implementing our new policy ‘would be contrary to the 
public"interest. “The” record demonstrates that there 
exists today a need for the enlarged authority which 
we contemplate granting. Also, many of the carriers_ 
who are conducting their opérations in accordance with 
the current regulations require the » enlarged i 
to_improve their condition or for their continued 
economic well-being. The complexity of this proceed- 
ing has been™such that the applicants herein have 
already spent over four years awaiting conclusion of 
these proceedings, and still cannot expect their 
determination in the immediate future. In these 
circumstances, very little purpose would be served by. 
withholding the enlarged operating authority for what 
may be a lengthy period, and to do so would constitute 
gn undue burden upon the applicants. It is possible 
that, by permitting all carriers in s class to operate 
within the new scope of authority, we may be giving 
an enlarged temporary authority to carriers which, at 
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the conclusion of the case, we may find to be un- 
qualified for continued authorization. We are fully 
aware of these considerations, but on balance we find 
that they are outweighed by the immediate public 
need for the additional services of the supplemental 
air carriers and by the improvement in the condition 
of the carriers which should result from our new 


policy.”’ 


Construed most favorably to the Board, this passage 
merely says that the enlarged service meets a public need, 
that “‘many”’ of the law abiding carriers require additional 
revenue, that the proceeding has been long and will take 
more time to complete, and that there is no reason to with- 
hold the enlarged authority. While there is an assertion 


that withholding the authority would be an undue burden 


upon the applicants (or, perhaps, “many”? of them), this 
is not enough, as will be shown, émfra, pp. 59-69, 
fhe statutory requirement that there be a finding of undue 


et LO TNE owe 





burden. But even a sufficien 
eT he 
not enough. 


tioned in the 4 
the Board’s statement 
Section 416(b) calls for. 


4. TRE BOABD MADE NO FINDINGS AS TO UNUSUAL CIBCUM- 
STANCES AFFECTING, OR LIMITED EXTENT OF, OPERATIONS. 
Neither the above quoted passage nor any other part of 

the Board’s opinion so much as_ mentions any unusual 

circumstances affecting the applicants’ operations, or_the 
of, save.that. in. the.conclusion.there.is 


to how the alleged 


arene far 


| “The ‘‘undue burden”? specified by the Board is that of 


-¢ | factors. 
| 
: waiting for the pending proceeding to end, during which 
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Il. Tse ORDER UNDER REVIEW IS INVALID BECAUSE IT IS NOT 
SUPPORTED BY THE FINDINGS REQUIRED FOR THE ISSUANCE 
OF EXEMPTIONS. 


It has been demonstrated that authorizations of the 
scope granted here could not lawfully be entered under 
Section 416(b). But even if the Board’s power does reach 
so far it did not make the findings required for exemptions 
issued under that section. RT 

The Board, of course, did not fail to parrot the words 
of the statute in its ultimate conclusion. Supra, p. 26. But 
beyond that generality there is nothing in the opinion 
dealing with the reasons for issuing the exemptions except 
the passage on one page which is summarized in the 
Statement of the Case, supra, pp. 25-26,.and which reads in 
full as follows: 


“¢ . . Pending decision on these matters, however, 
we see no reason to withhold the enlarged operating 
authority from this class of carriers. As previously 
indicated, there remain thirty applicants who have not 
yet been heard with regard to their qualifications. It 
is, therefore, apparent that a considerable period of 
time will elapse before this case can be finally deter- 
mined. To wait until the conclusion of the case before 
implementing Our new policy would be contrary to the 
public “interest.” The" record demonstrates that there 
exists today a need for the enlarged authority which 
we contemplate granting. Also, many of the carriers. 
who are conducting their operations in accordance with 
the current regulations requi authority 
to improve their condition or for their, continued 
economic well-being. The complexity of this proceed- 
ing has been “such that the applicants herein have 
already spent over four years awaiting conclusion of 
these proceedings, and still cannot expect their final 
determination in the immediate future. In these 
circumstances, very little purpose would be served by. 
withholding the enlarged operating authority for what 
may be a lengthy period, and to do so would constitute 
an undue burden apo the applicants. It is possible 
that, by permitting all carriers in $ class to operate 
within the new scope of authority, we may be giving 
an enlarged temporary authority to earriers which, at 
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the conclusion of the case, we may find to be un- 
qualified for continued authorization. We are fully 
aware of these considerations, but on balance we find 
that they are outweighed by the immediate public 
need for the additional services of the supplemental 
air carriers and by the improvement in the condition 
of the carriers which nent result from our new 


policy.”’ 


Construed most favorably to the Board, this passage 
merely says that the enlarged service meets a public need, 
that ‘‘many’’ of the law abiding carriers require additional 
revenue, that the proceeding has been long and will take 
more time to complete, and that there is no reason to with- 
hold the enlarged authority. While there is an assertion 
that withholding the authority would be an undue | ‘burden 
upon the applicants (or, , perhaps, “many”? ¢ of f them), this this 


is not enough, as will be shown, infra, pp. 59-65, ‘to satisty 
the statutory requirement that there be a finding of undue 
burden. But even a sufficient finding of undue burden is 
not enough. The statute Zequires that it be shown that the 
requisite undue_bi burden. arises “by reason of the limited™ 
extent of, or unusnal.circumstances, affecting, the opera- 
tions of’? the exempted | carriers, something not even men. 
tioned in the above passage. In these and in other respects 
the Board’s statement falls far short of the findings which 


Section 416(b) calls for. 





A. THE BOARD MADE NO FINDINGS AS TO UNUSUAL CIRCUM- 
STANCES AFFECTING, OB LIMITED EXTENT OF, OPERATIONS. 


Neither the above quoted passage nor any other part. of 
the Board’s opinion so much as mentions any. unusual 
circumstances affecting - the app _2pplicants’ operations, or the 
limited extent thereof, save that in.the.conclusion.there.is 
a formal . recital of the statutory. ‘words, supra, p. 26._And 
there is no explanation, by way of opinion or r findings, as 
to how the alleged undue burden results from any such. 
factors. 

The ‘‘undue burden’’ specified by the Board is that of 
waiting for the pending proceeding to end, during which 
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‘¢eonsiderable period of time,’ “‘many”’ of the applicants 
would be needing the enlarged authority ‘‘to improve their 
condition or for their continued economic well-being.”’ But 
nothing is said which hints at—much less finds—what 
unusual circumstances affecting operations create this 
burden, or even that the burden arises from unusual 
circumstances. Nor is there any general or specific 
reference to the limited extent of operations as_a cause of 
the burden, unless this is to be inferred-from-the-fact that 
the operations are not completely unlimited. This is true 


of course, even of the largest trunk carriers, each of which 
is restricted to specified routes. Congress obviously did 
not mean that any operations of a carrier not authorized 
to carry anything it chose anywhere in the world at any 
time were operations of ‘limited extent’? sufficient to per- 
mit the granting of an exemption. | 

The Supreme Court and this Court have often made it 
clear that ultimate findings in the bare words of a statute 
are insufficient to sustain an agency’s order in the absence 
of any findings of basic fact to support them. Florida, et 
al. v. United States, 282 US. 194 (1931); United States 
vy. Pierce Auto Freight Limes, 327 U.S. 515, 533 (1946) ; 
Heitmeyer v. Federal Commumications Commission, 68 U.S. 
App. D.C. 180, 95 F. 9a 91 (1937) ; Sagunaw Broadcasting 
Co. v. Federal Communications Commission, 68 U.S. App. 
D.C. 282, 96 F.2d 554 (1938), cert. dented, 305 U.S. 613 
(1938). 

‘Ag this Court pointed out in American Broadcasting Co. 
v. Federal Communications Commission, 85 U.S. App. D.C. 
343, 179 F. 2d 437, 444 (1949), ‘‘the process which the Com- 
mission properly follows in reaching a decision includes 
(1) the taking and weighing of evidence, (2) a determina- 
tion from attentive consideration of this evidence of facts 
of a basic or underlying nature, (3) a determination by 
rational inference from these basic facts of the ultimate 
facts in the case, and (4) finally, an announcement of the 
decision of the Commission by application of the statutory 
criterion.’? (Numbers supplied.) Here the second and 


——=—_—_— 


' $1 The hearing is now nearly ended. Supra, p. 15. 
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third steps are missing insofar as the findings as to un- 
usual circumstances and limited extent of operations are 
concerned. 

The reasons for requiring a statement of the basic facts 
in agency findings are apparent. Unless the reviewing 
court is presented with basic findings, it is unable to deter- 
mine whether the agency action meets the statutory 
requisites and een ‘‘review has indeed become a per- 
functory process.’? United States v. Carolima Freight 
Carriers Corp., 315 U.S. 475, 489 (1942). Only by enforce- 
ment of the requirement that the Board make basic findings 
of fact are the parties assured against careless and 
arbitrary action. Saginaw Broadcasting Co. v. Federal 
Communications Commission, 68 U.S. App. D.C. 282, 
96 F. 2d 554, 559 (1938). 

As this Court recently stated in Telanserphone, Inc. v. 
Federal Communications Commission, — U.S. App. D.C. 
—, No. 12,716, February 9, 1956, ‘‘The statutory duty of 
this court to review the action of the Commission cannot 
be performed without a fuller statement of its reasons for 
its conclusion.”’ 

The principle set forth in the judicial authorities, that 
findings must contain the réasons. ‘and. : 
clusions—reached, _ have been embodied in the Civil 
_ Aeronautics Act and the Administrative Procedure Act, as 
well as in _the Board’s_a own. “Tegnlations,. and..accordingly 
would. be e binding e7 even apart from the decisions. 

Section 1005(f) of the Act (52 Stat. 1023, 49 U.S.C. 645) 
provides in part: 


‘<(f) Every order of the Authority [Board] shall set 
forth the findings of fact upon which it is based. 


The subsequently enacted Administrative Procedure Act 
is even more specific. Section 8(b) (60 Stat. 242, 5 U.S.C. 
1007) provides: 


‘‘All decisions Grote initial, recommended or 
0 


tentative decisions) shall me a part of the record 
and include a statement of (1) findings and con- 
clusions, as well as the reasons or basis therefor, upon 
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‘all the material issues of fact, law or discretion 
presented on the record. ...”? (Emphasis supplied.) 


The requirement of this section means ‘“‘that such findings 
and conclusions must be sufficiently related to the record as 
to advise the parties of their record basis.”’? S. Rep. No. 
752, 79th Cong., 1st Sess. (1945). And Congressman Wal- 
ter stated to the House of Representatives, in discussing 
this section of the Administrative Procedure Act, “‘mere 
parroting of findings or conclusions in the words of 
statutes, however sufficient they may be as an ultimate 
conclusion, definitely would not satisfy in any manner the 
requirements of this section, unless both the statute and 
the issue were very narrow indeed.”? S. Doc. No. 248, 
79th Cong., 2nd Sess. 367 (1946). 

The Attorney General’s Manual on the Administrative 
Procedure Act also recognizes, at pp. 86 and 87, that 
parties to a proceeding have the right to something more 
than mere assertions and generalizations; they are entitled 
to have the agency set forth its findings ‘‘with such 
specificity ‘as to advise . . . [them] and any reviewing 
court of their record and legal basis’.’’ 

This obligation to make findings is obviously not fulfilled 
by a mere ritualistic recital of the language of Section 
416(b) of the Act. 

The fact that this Court said, in Eastern Air Lines v. 
Civil Aeronautics Board, 87 U.S. App. D.C. 331, 185 F. 2d 
426 (1950), that an evidentiary hearing need not be held 
on an application for a Section 416(b) exemption does 
not mean that a rational explanation for ultimate findings 
need not be made—particularly where there has been a 
full evidentiary hearing. The Court’s opinion, per 
Edgerton, J., points out that ‘a belief arbitrarily held 
might not be enough.”’ This means that the findings must 
contain enough reasoning to demonstrate that the Board’s 
belief is not an arbitrary one. The Chief Judge has so 


$2 This decision was vacated as moot. 341 US. 901 (1951). Hence it no 
longer has precedent value. See United States v. Munsingwear, Inc., 340 US. 
36 (1950) and Mitchell v. Covington Mills, Ine... —— U.S. App. D. C.—, 
229 F. 2d 506 (1955). 
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interpreted his opinion, as his dissent in American Aw- 
lines v. Civil Aeronautics Board, — U.S. App. D.C. —, 
No. 12,688, February 9, 1956 (the Mad Exemption Case) 
shows. In the latter case he would have overturned a Board 
order under Section 416(b) notwithstanding that the order 
did contain the statutory recital. And although Judges 
Prettyman and Bastian sustained the Board in that case, 
their opinions show that they assumed the right to test the 
rationality of the Board’s explanation underlying its 
ultimate finding. 

Furthermore, in this case, unlike the Mail Exemption 
Case, the Board acted on the basis of an evidentiary hear- 
ing. Whether or not Section 416(b) always requires a 
hearing, the Board recognizes that applications. for 
exemptions often _raise issues of such coi i 
Board action can be taken only after hearingRule 408 of 
the Board’s Rules of Practice, 14 C.F.R. 302.408, accord- 
ingly provides that the Board Thay set down an exemption 
“application for hearing and that EEE EO 

‘Tn the event a hearing is ordered by the Board, Sub- 
part A of this part sha [govern the proceedings.’’ 

Subpart A, 14 C.F.RB. 302.3 e¢ seq.,.contains the Board’s 
rules of practice of general applicability, and more par- 
tientarlyits rales applicable _to proceedings involving 
actions after notice and hearing. Rule 36 thereof, 14 C.F-R. 
302.36, specifically provides as follows: 


‘¢Final decision of the Board. _Upon submittal of a 
ease to the Board for final decision on the merits the 
Board-wilt-cousi @ whole record, including the 
initial or recommended decision of the Examiner or 
its tentative decision, and the exceptions thereto, will 
resolve all questions of fact by what it deems to be 
the greater weight of the evidence thereon, will make 
its decision, statun CL OL. 
enter an approprl »? (Emphasis supplied.) 


Hence here the Board was required by its own rules to 
base its decision on the evidence and to state the “‘reasons 
or basis”’—i.e., coherent, explanatory findings—for such 
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decision. The Board is bound by its own regulations so 
long as they remain in effect. Chapman v. Sheridan- 
Wyoming Coal Co., 338 U.S. 621, 629 (1950); McKay v. 
Wahlenmaier, — U.S. App. D.C. — 996 F. 2d 35, 43 
(1955). 

Farther reference to the recent Mail Exemption Case will 
point up the difference between that case and the instant 
one. The Board there did not merely say that to keep the 
applicants out would cost them money... It pointed out that 
the case involved a short term experiment, which the 
applicants could not participate at all if an exemption were 
not granted. Opportunity to benefit from the experimental 
‘surface mail’? transportation would have been entirely 
foreclosed to the applicants but for the issuance of an 
exemption. The Board and the majority of this Court 
regarded these as ‘<ynusual cireumstances.’? The main 
opinion of Judge Bastian does not suggest that mere 
unavailability of increased revenue from failure to operate 
@ proposed new service pendente lite would be ‘‘onusual 
circumstances.”’ Otherwise every carrier seeking to en- 
gage in new operations would always be eligible for an 
exemption during the course of its certificate proceeding. 

In the proceeding under review we are concerned not with 
a short term experimental operation like the surface mail 
experiment but with the ordinary, day-to-day transporta- 
tion of individually-ticketed passengers and individually- 
waybilled freight—trafiic which will be just as available 
after the certification process is completed as during its 
pendency. This is the usual type of airline traffic, which 
+5 the normal subject matter of certificate proceedings and 
in which applicants desiring to participate must await the 
outcome of the proceedings on their applications. Lack of 
a certificate here does not result in a ‘total and final 
deprivation of participation’ in the carriage involved ; for 
the carriage here is recurring and will be available to the 
applicants upon successful completion of their cases. 

The rule that an agency state the basis for its formal 
statutory finding is not a technical legal requirement, but 


38 See concurring opinion, Prettyman, J., in the Mail Exemption Case. 
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one of the principal means whereby the courts and Congress 
seek to protect a citizen against arbitrary administrative 
action. The rule is of special consequence in an involved 
and complicated case of this sort, with its many facets and 
a tremendous record‘which the Court cannot study carefully 
for itself.“ In such circumstances, an adequate explanation 
of the reasons for administrative action is particularly 
essential. If ‘‘an erroneous statutory construction lies 
hidden in vague findings, then statutory rights will be 
whittled away.’’ United States v. Carolina Freight Car- 
riers Corp., 315 U.S. 475, 489 (1942). 

Therefore Congress did not intend the exemption pro- 
vision of Section 416(b) to be satisfied merely by the 
utterance of magic words. The absence of any finding 
showing wherein the supposed ‘‘undue burden’’ arose by 
‘‘reason of the limited extent of and the unusual circum- 
stances affecting’’ the operations of the exempted carriers 
indicates that the Board never focused its attention on the 
need for such a determination. It if had done so, we sub- 
mit, it could not have made the findings required under 
the statute. The most that the Board could find was what 
it did find, that some of the applicant carriers might have 
been economically better off, that they might make more 
money, if they were allowed to undertake regularly sched- 
uled operations while the proceeding was being finished. 
That fact—universally true where there is a licensing pro- 
cedure—clearly is not sufficient to show that the burden 
arose by reason of the limited extent of or unusual cireum- 
stances affecting operations. 


B. THE BOAED MADE NO ADEQUATE FINDINGS AS TO 
UNDUE BUEDEN. 


Although, in contrast to ‘‘unusual circumstances”’ and 
‘limited extent,”? the Board’s opinion does purport to 


34 ‘The coordination of the two functions of administrative discretion and 
judicial review requires that the facts upon which the discretion is exercised, 
and the reasons, be clearly and completely stated. When the matter is com- 
plicated, the necessity is greater.’’ (Emphasis supplied.) Mississippi River 
Fuel Corp. v. Federal Power Commission, 82 U.S. App. D.C. 208, 214, 163 
F.2d 433, 439 (1947). 
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make a finding of ‘‘undue burden,”’ the basic findings of 
facts upon which that finding rests are insufficient. 

The premise upon which the finding rests is that the 
enlarged authority would provide the applicant carriers 
with increased revenues immediately. Again, however, the 
mere waiting for conclusion of a proceeding before enjoying 
increased revenues is not in itself the ‘‘yndue burden”’ con- 
templated by Congress. If that were not so, substantially 
all applicants for new service would be entitled to begin 
operations without waiting for the decision in the certifica- 
tion proceeding. 

‘The statement that many of the carriers conducting thew 
operations in accordance with the Board’s regulations re- 
quire the enlarged authority to improve their condition or 
for their continued economic well being is at best .an ulti- 
mate finding of fact, to be inferred from and related to 
underlying basic data in the opinion. But nowhere in the 
opinion do such basic data appear, to say nothing of the fact 
that there is no effort to relate the statement to any such 
data. How many does the Board mean by ‘‘many’’? Two, 
five, ten, forty? Does ‘the indeterminate ‘‘many”’ include 
only those carriers whose individual cases had been heard 
prior to the truncation order? What tests, if any, were 
employed in classifying a carrier as taw-abiding, especially 
-, view of the complete absence of findings in the opinion 
on the law violation problem so notorious in the irregular 
carrier industry? The fact is that the Board held that the 
question of which carriers had been violating the law was 
not before it and it did not pass upon this question. Its 
own opinion shows that it does not know which of the 49 
applicants have been conducting their operations in accord- 
ance with applicable regulations, and consequently it could 
not possibly have determined that ‘‘many’’ of those law- 
abiding carriers needed an enlarged authority. 

- Farthermore, financial necessity must be demonstrated _ 
in terms of income, revenues. and expenses.._These are not 
imponderables but matters of precise determination ; they 
are, like costs, facts ‘to be ascertained, not merely allowed 


ee eh peated 
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by grace.’’ Mississippi River Fuel Corp. v. Federal Power 
Commission, 82 U.S. App. D.C. 208, 218, 163 F. 2d 433, 443 
(1947). If necessary additional income is to result to the 
applicants because of the grant of ten trips per month in 
each direction between any pair of points, some analysis 
and finding on revenues should be made. Cf. Florida v. 
Umied States, 282 U.S. 194, 215 (1931). The Board’s 
opinion contains no analysis of the financial condition of _ 
the irregular carriers. Nowhere does it discuss in terms _ 
of income, revenues or expenses how or why its grant will 
improve the condition of the applicants. Without some 
such findings this Court is left to speculate, draw implica- 
tions and search the record in order to ascertain the reasons” 
for the conclusion and their relation to the record—a task 
which the courts properly refuse to undertake. Atchison, 
Topeka & Santa Fe Ry. v. United States, 295 U.S. 193, 201- 
202 (1935). 

The Board’s penchant for generalization and its ‘‘reluc- 
tance to make definite and detailed findings,’’ Inland Motor 








Freight Co. v. United States, 60 F. Supp. 520, 525 (E.D. 
Wash. 1945), in support of its ‘‘undue burden’? conclusion 
becomes even more apparent when the Examiners’ findings 
are examined. 

The Examiners in their Initial Decision found that: 


‘‘There is some basis for concluding that charter 
operations have more likelihood of success than do 
regularly operated individually ticketed flights on a 
limited basis. During the first 9 months of 1953, there 
were 16 irregular carriers with profits after taxes ex- 
ceeding $25,000. Of these, 8 received more than two- 
thirds of their transportation revenues from contract 
and charter operations, and 10 received more than 
one-half of their revenues from such sources. One 
(Arnold) leased its aircraft and conducted no transport 
operations. On the other side, there were 7 carriers 
with losses of more than $25,000. Of these, 5 obtained 
more than two-thirds of their transportation revenues 
from individual ticket or individual shipment trans- 
portation, and 6 received more than half. 

‘‘Twenty-nine irregular carriers obtained more than 
half of their transport revenues from charter opera- 
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_ ments, an 
“The irre concentrated on 


that oper 

ual-ticket sales 

tin 202’s, and 3 DC-3’s).”’ 
46083) ; see also pp. 111-11 


‘In view of these detailed findings of the Examiners— 
and there 1s nothing in their Initial Decision pointing the 
other way—there is at least a prima facie indication that 
the enlarged authority for individual service flights will 
not significantly improve the fortunes of the applicants. 
“But the Board’s majority does not diseuss these findings 
of its Examiners. 

Tt does not, by any process of analysis or reasoning, 
refute them. 

" Jt does not deny their accuracy as facts. 

Tt simply deletes them from the portions of the Tnitial 
Decision on which it chooses to rely. And it then makes, 
without explanation or discussion or citation of a single 
item of fact, a brief allegation that needed financial benefit 
would accrue to ‘“‘many’’ of an unspecified portion of the 
49 applicants from enlarged individual-service authority. 
_ With this Initial Decision before it, something more is 
required of the Board than a single phrase in a single 
sentence amounting to nothing but the most generalized 
assertion. An examiner’s initial decision is to be con- 
sidered by the agency. Universal Camera Corp. v. National 
Labor Relations Board, 340 U.S. 474, 496 (1951). The 





63 


Board’s own Rule of Practice 36, 14 C.F.R. 302.36, supra, 
p. 57 obligates the Board to consider its examiners’ initial 
decisions. Here there is every reason to believe that the 
agency ‘‘would have profited from a more careful con- 
sideration of those [findings] which the Examiner pre- 
pared.’? Heitmeyer v. Federal Communications Commis- 
sion, 68 U.S. App. D.C. 180, 185, 95 F.2d 91, 96 (1937). 
What the Board’s majority has said here is not enough to 
give a reviewing court any reason to believe that the Board 
was properly attentive to the findings which its Examiners 
had so meticulously set forth. 

Moreover, barely more than five months prior to the 
Board’s dashing off its generalized assertion about needed 
improvement in the condition of ‘‘many”’ of the law- 
abiding irregulars, the Board had come to conclusions 
which, at the least, showed definitely that there is’ no 
financial stringency among the carriers engaged in true 
non-scheduled services. In Twentieth Century Air Lumes, 
Inc., Compliance Proceeding, C.A.B. Docket No. 6000, de- 
cided July 1, 1955, a contention had been made by certain 
irregulars that non-scheduled operations could not be profit- 
able. The Board pointed out that the contention had no 
support in the record, and concluded: 


‘‘As the Examiner noted, there was considerable testi- 
mony by large irregular carriers showing that opera- 
tions in accordance with the requirements of the 
Board’s regulations was economically feasible.’’? Order 
No. E-9360, July 1, 1955, mimeo. op., p. 12, n. 12. 


And there the Board adopted as its own the findings of its 
Examiner in that case which stated: 


‘¢A number of witnesses were also submitted by com- 
pliance counsel who are presently engaged in irregular 
carrier activities. These witnesses took substantially 
the opposite view and testified that they made every 
effort to conduct their irregular air carrier operations 
in accordance with the Act and the Board’s Eeonomic 
Regulations, including the revisions which became effec- 
tive December 10, 1949, and did not find their opera- 
tion to be economically unfeasible. In fact, some of 
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_ these witnesses, are associated with irregular carriers 
who are among the most successful in the industry.”’ 
LD., C.A.B. Docket No. 6000, pp. 104-105. 


In view of this clear recognition of the economic health 
of operations under the non-scheduled regulations, surely 
something more is required of the Board, to sustain its 
conclusion that expansion of those operations into the 
scheduled field is immediately necessary to avoid an ‘‘undue 
burden,” than the bare generality that appears in one 
sentence of the majority’s opinion in this case. Cf. Secre- 
tary of Agriculture v. United States, 347 US. 645, 653 
(1954). 

‘Finally there is, on the face of the Board’s majority 
opinion, the plainest showing that its conclusion as to 
‘yndue burden” has no rational connection with its own 
meager findings and cannot be sustained. It will be-re- 
ealled that its wtumate conclusion on the point was—as set 
forth at page 35 of the majority opinion—that enforcement 
of the Act ‘“‘would be an undue burden on each of the 


persons’” named to receive the enlarged authority—.e., 
on each of the 49 applicants. Supra, p- 96. And, as has 
been shown, the only supporting ‘finding’? for this con- 
32 of the opinion, that 

the enlarged 


say the 

of 49 persons need the authority does not give the faintest 
support for a conclusion that each and every one of the 49 
is unduly burdened by being held to the present limitations 
until the conclusion of the proceeding. This kind of con- 
fused, +f not contradictory, ‘‘finding”’ makes it utterly 
impossible for a reviewing court to tell by what process of 
reasoning the Board reached its conclusion. 

It is not surprising that the Board’s majority could dis- 
close no coherent basis for its conclusion. The truncation 
‘of its proceeding cut off all evidence as to the particular 
‘circumstances of about half of all the ‘applicants. Supra, 
p. 12. Even as to those whose individual cases had been 
heard, the Examiners reported to the Board that one-third 
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were not law-abiders but had been operating in violation 
of the Act and the Board’s regulations.» Then, before 
reaching its decision here, the Board vacated those findings 
and remanded the whole question of each individual car- 
rier’s qualifications to the Examiners, and expressly re- 
frained from passing on the question at all. Supra, p. 15. 
In these circumstances it was literally impossible for the 
Board’s majority to have ‘‘found”’ that ‘‘many’’ of the 
law-abiding applicants financially required the expanded 
authority. It has expressly refrained from determming 
which—if any—of the applicants were law-abiding. And 
see Supplemental Opinion on Reconsideration, mimeo. op., 
p. 15 (Tr. 49204). 

In short, the ultimate conclusion that each of the 49 
exemptees suffers from the ‘‘undue burden’’ called for by 
Section 416(b) is pure ipse diit, and cannot even be con- 
sidered a statement of rational belief, to say nothing of a 
finding required by law. 


C. THE BOARD FAILED TO MAKE ADEQUATE FINDINGS TO SUP- 
PORT ITS CONCLUSION THAT ENFORCEMENT OF THE ACT WAS 
NOT IN THE PUBLIC INTEREST. 


The Board’s order also fails to make adequate subsidiary 
findings to support the public interest findings required 
by Section 416(b) of the Act. Section 416(b) requires 
that there be an affirmative determination that enforcement 
of the provisions of the Act from which an exemption is 
given is ‘‘not in the public interest.”’ It is scarcely neces- 
sary to point out that this requirement is not satisfied by 
such statements as the one appearing on page 32 of the 
majority’s opinion that ‘‘very little purpose would be 
served by withholding the enlarged operating authority”’ 
until the proceeding is completed. There must be com- 
pelling, affirmative reasons of public interest before an 
exemption will issue. American Airlines, Route Consolida- 
tions, 7 C.A.B. 337, 349 (1946). 


35 Of the thirty carriers whose individual cases were heard, thirteen, or 
43 percent, were found by the Examiners to be unqualified. Supra, p. 14. 
Of these thirteen, ten, or 33 percent of the total of thirty, were found to 
be flagrant law violators. 
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Questions related to the future policy as to services to 
be conducted by the proposed exemptees are not before the 
Court at this stage; the questions now here relate solely 
to the Board’s action in ‘‘finding”’ that at this time, before 
the proceeding is concluded, normal enforcement of the 
Act’s procedures is not in the public interest. 

The only purported reasons given by the Board that the 
‘‘public interest”’ requires the exemptions now are two 
statements on page 32, of the opinion to the effect that 
there is an ‘“‘immediate public need”? for the enlarged 
authority and that ‘‘there exists today a need for the 
enlarged authority which we contemplate’ granting.”” That 
is all; no other facts or data appear in the opinion. 

But any such mere assertion of public need is not a 
finding of basic fact. Tri-State Broadcasting Co. v. Federal 
Communications Commission, 68 U.S. App. D.C. 292, 96 
F. 2d 564 (1938). This is not an idle objection; consider 
how conditions in this world-wide industry vary. On the 
foreign routes there are numerous operations of foreign 
flag carriers in addition to those of our own nation, and 
among the many routes there is great diversity of traffic 
density, of variable seasonal demands, of governmental 
restrictions and requirements. On domestic routes cer- 
tificated services are provided by as many as seven Com- 
petitors on some segments, by @ single carrier on others, 
with varying problems of directional flow, varying seasonal 
requirements, varying conditions of terrain and weather, 
and so on. The requirements of scheduled service to 
Alaska, within Hawaii, on the network of the small domestic 
feeder carriers, on the transcontinental trunk routes, among 
the regional routes *n the Far West or the Southeast or 
New England differ radically. Obviously a reviewing court 
cannot be informed as to what is required by the public 
interest in circumstances SO various by the bare assertion, 
without further particularization, that there is ‘‘today 
a need.” 

But aside from that consideration, there is nothing what- 
ever in the majority’s opinion—save for the brief asser- 
ton referred to—that even suggests a crisis or @ require- 
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ment for emergency—action. The majority’s opinion is 
replete with references to the proposition that in a number 
of respects the irregular carriers under the previous non- 
scheduled regulations, and without providing scheduled 
service, have stepped into ‘‘the gap’’ and met the needs of 
the public in a way ‘‘of inestimable value and convenience.”’ 
See, e.g., mimeo. op., p. 7 (Tr. 48538). There is nothing 
whatsoever in the entire opinion of the majority to suggest 
that between now and the conclusion of the proceeding there 
will be any such failure to continue to meet that need as to 
demand the extraordinary course of effecting enlarged 
authority today, and deliberating further on essential is- 
sues still pending tomorrow. 

Take but one illustration among the many that readily 
suggest themselves: The majority authorize 49 carriers to 
engage in vast freight operations in foreign air trans- 
portation. This action is justified by absolutely nothing but 
one footnote in the opinion, which says: 


‘‘Unlike passenger transportation, there exists a tre- 
mendous untapped cargo potential. Cf. Transatlantic 
Cargo Case, Order No. E-9311, adopted May 19, 1954, 
approved by the President, June 16, 1955.’’ Mimeo. 
op., p. 23, n. 22 (Tr. 48554). 


But turn to the Transatlantic Cargo Case, thus referred 
to, approved by the President only six months before that 
footnote was written. It dealt with cargo transportation 
between the United States and Europe only. But more—the 
Board and the President refused to certify any more than 
one cargo carrier because one could adequately satisfy the 
need. The opinion in that case says: 


‘We now turn to the question of the selection of an 
all-cargo carrier to be certificated. Several of the 
applicants contend that the potential is so great as to 
warrant the certification of two cargo-only carriers. 
While we are satisfied that a great cargo potential 
exists, it is clear that, unless traffic increases beyond 
all expectancy, one_all-cargo.carrier together with 


36 This, it will be recalled, is in the teeth of the Examiners’ finding that 
conditions applicable to foreign air transportation are different. Supra, p. 13. 
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‘the intervenors [ie., existing certificated carriers] 
could adequately meet the need. We, therefore, find 
‘that the public convenience and necessity do not require 
the certification of more than one new carrier at this 
‘time.’? (Emphasis supplied.) Mimeo. op., in T'rans- 
atlantic Cargo Case, p. 24. 


In the face of this still recent and very deliberate deter- 
mination at the highest level, surely something more is 
required of the Board, to establish ‘immediate need,”’ 
than a mere general assertion and a vague footnote about 
‘untapped cargo potential.’ 

This example reveals the basic deficiencies in the Board’s 
reasoning and in its entire approach in the proceeding 
under review. Even assuming, arguendo, the adequacy of 
sts determination as to what the general ‘‘future policy”? 
(to use the Board’s words) should be with respect to 
irregular carriers, that does not justify use of the exemption 
power to short-cut due process unless it is supported by 
a strong showing of why the future policy must be put 
into effect immediately and everywhere for all 49 applicants. 
That showing must be in accordance with the requirements 
of Section 416(b). Those requirements are ignored when 
nothing is done save to assert that ‘‘a need’’ for the future 
policy exists today. Indeed, the opinion does not even 
make the pretense of indicating what it anticipates in terms 
of peak traffic either generally or in any particular areas 
or any other relevant factor during the next few months 
while the proceeding is brought to a conclusion. 

The seriousness of this question is underlined by the 


| treatment-given-by the Board’s majorityte-the-questions 


| 


of law violation, unfitness, and unreliability which, from 
the very beginning, have been fundamental issues in this 
proceeding. Few issues could be more relevant to the 
public interest determination. Yet here the majority have 
said—almost casually—that they will enlarge the authority 
of the unfit as well as the fit. Supra, p. 52. 

‘The “public interest, convenience or necessity’ standard 
for the issuance of licenses would seem to imply a require- 
ment that the applicant be law abiding.”’ Federal Com- 
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munications Commission v. American Broadcasting Co., 
Inc., 347 U.S. 284, 290 (1954). And a sense of public 
responsibility on the part of an applicant for a license is 
an important element in the determination of the ‘+public 
interest.’ Mester v. United States, 70 F. Supp. 118 (E.D. 
N.Y. 1947) aff’d. 3832 U.S. 749 (1947). The Board itself 
has repeatedly denied applications for exemptions by ir- 
regulars where they have ‘‘demonstrated such a disregard 
for compliance with the economic requirements of the Act 
and the Board’s Regulations issued thereunder that it 
[is] not in the public interest to entrust [it] with the 
authority to render the irregular air services for which 
it has applied.’ 

That the Board when it instituted this case considered 
the qualifications of the applicants and the question of 
their public responsibility as being a vital element of public 
interest is apparent from Board Order No. H-6017 of 
January 8, 1952 (Tr. 42042-42071). There the Board 
rejected various motions by the applicants which proposed 
a procedure whereby it would first conduct a general in- 
vestigation to determine its over-all policy with respect 
to large irregular carriers and then in a subsequent pro- 
ceeding would consider the selection of applicants to pro- 
vide the service needed. The Board pointed out that ‘‘the 
purposes of this proceeding go primarily to a determina- 
tion of what, if any, air transportation by the Large 
Irregular Carriers and Irregular Transport Carriers the 
Board should authorize, by whom it should be provided, 
and the terms and conditions under which it should be 
provided.’’? (Emphasis supplied.) The Board’s Order also 
rejected proposals that evidence of past violations of law 
by the applicants be excluded as issues. 


37 Peninsular Air Transport Exemption, Order No. E-4623, September 20, 
1950; Regina Cargo Air Lines Exemption, Order No. E-4657, September 26, 
1950; Continental Charters Exemption, Order No. E-4982, December 29, 1950. 
See also Air Cargo Express Exemption, Order No. E-4784, October 30, 1950; 
Argonaut Airways Exemption, Order No, E-4855, November 21, 1950; Asso- 
ciated Airways Exemption, Order No. E-4625, September 20, 1950; General 
Airways Exemption, Order No. E-4824, September 20, 1950; Miami Airline 
Exemption, Order No. E-4626, September 20, 1950. 
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Even after the adoption of Board Order No. E-8052 
(Tr. 43934-43937), which deferred further hearings on 
the individual eases of the applicants, supra, Pp. 11, the 
Board still made it clear that the fitness, willingness, 
ability and the mode of operations of the applicants would 
be considered in judging the over-all public interest ques- 
tions. In that order the Board stated: 


<<Byvidence on their mode of operation and other 
aspects of fitness, willingness, and ability has been 
heard with respect to a sufficient number of the appli- 
eants to present to the Board a representative cross sec- 
tion of the irregular air carrier industry wmsofar as 
needed to determine the public interest questions re- 
lated to the air transportation role, if any, to be as- 
signed the irregular atr carriers. Accordingly, the evi- 
dence to be received with respect to the remaining ap- 
plicants’ mode of operation and other aspects of fit- 
ness, willingness, and ability will be largely cumulative 
insofar as concerns its use in determining such public 
interest questions ; 


‘<A large part of the time spent in hearing evidence 
on individual applicants has been consumed in hearing 

tters relating to their mode of operation and fitness, 
willingness, and ability. The evidence that has been 
adduced will be useful in appraising the overall public 
interest problems ....”’ (Emphasis supplied.) 


‘The Examiners made detailed findings not only on the 
fitness of thirty of the individual applicants, supra, p. 13, 
but also on the overall violation problem as it affected the 
public interest. The Board even adopted the following 
exerpts from the Initial Decision : 


‘<The violation problem. The situation has been a 
highly unsatisfactory one from the standpoint of con- 
formance to law or of meeting responsibility to the 
traveling public by the irregular carriers who have 
attempted to enter into direct competition with the 
basic air system. The record is replete with evidence 
that there has been widespread violation of law and 
regulation and failure to fulfill the duties to the public 
which a common carrier should assume. These matters 
have taken the form of violation of the frequency 
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and regularity provisions of the regulations, illegal 
pooling of properties and facilities, establishment of 
illegal interlocking and control relationships between 
companies, stranding of passengers, failure or refusal 
to make refunds on tickets where the prospective 
traveler was not carried. Many operations have beer 
started on the basis of complicated financial manipp- 
lations whereby there was no money invested in the 
business. In some cases, the transportation tax col- 
lected from the travelers for the Federal Government 
was used as working capital. 

‘‘American contends, for example, that violations 
of law and abuse of the public have been characteristics 
of domestic operations by the irregular carriers serving 
individually-ticketed passengers. It alleges (1) wide- 
spread, flagrant violations of law (referring to the 
many violations of the prohibition against regular and 
frequent service both by carriers acting individually 
and in conspiracy with others, illegal operation as 
indirect air carriers in violation of section 401(a) by 
ticket agencies and concealed combine principals, and 
illegal consolidations and mergers in violation of sec- 
tion 408(a) for common management and operation) ; 
(2) ‘outrageous breach of faith’ with the Board (citine 
as examples Great Lakes’ entrance into a new Skycoach 
combine with Currey and Monarch after accepting a 
consent cease and desist order from the Board at which 
time it undertook not to combine operations with any 
other carrier, and Currey’s action in accepting an 
irregular transport carrier exemption conditioned upon 
continued control of the company by Arthur Currey 
and/or his wife and their allowing an employee of 
Great Lakes to control the company): (3) abuse of 
passengers (referring to the many failures to make 
refunds, stranding of passengers, failure to honor 
tickets, misrepresentation of services, and other similar 
practices); (4) abuse of creditors (using for example 
Great Lakes’ maintenance of a secret bank account in 
the name of another corporation which was maintained 
to conceal cash from creditors and Central Air Trans- 
port’s arrangement for payments to officers rather 
than to the corporation because the corporate bank 
account might be attached): (5) misappropriation of 
transportation taxes (referring for example to use of 
such taxes as working capital or extra profit, and t- 
the accrual in two years prior to June 30, 1953, of 
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$300,000 unpaid taxes by Caribbean American, the ac- 
crued tax delinqu $127,000 by Economy during 


easing ¢ 
akes, Mr. 
and Mr. 


surance coverage, 
_ charges, and repres 
would be used when two-engine 
used, misrepresentation of numbe 
time, attempts to palm off ticket age 
nonscheduled carriers as scheduled carriers, and use 
of names confusingly similar to certificated carriers) ; 
and (8) unfair or deceptive competitive practices (cit- 
‘no the Board’s findings of such practices in Airline 
Reservations Enforcement Proceeding, North Amerv- 
can Airlines Section 411 Proceeding, and Air America 
Section 411 Proceeding).’’ B.1-D., pp- 46-47 (Tr. 
48628-48629 ). 


‘While the Board did not adopt the following finding 
made by the Examiners with respect to the violations 
problem: 


but the examples 
evidence in 


it did adopt another of its Examiners’ findings as follows: 


‘However, the widespread character of the wrongful 
acts is so obvious that they cannot be ignored as merely 
problems concerning individual carriers.’’ (Emphasis 
supplied.) B.LD., p. 93 (Tr. 48605). 
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Here, then, are specific findings of fact adopted by the 
Board itself showing widespread and gross violations of 
law and lack of public responsibility in the abuse of pas- 
sengers, overreaching of creditors, misappropriation of 
transportation taxes, misrepresentation in advertising, and 
unfair and deceptive competitive practices. 

In these circumstances, the failure of the Board to make 
any subsidiary findings from which a reviewing court can 
determine what the asserted ‘‘immediate need’’ amounts 
to, or what urgency there is in such need, is especially grave 
error. For here it is inevitable that the action of the 
Board gives very important enlarged authority to persons 
whose record betrays the most flagrant wrongdoing and 
violations of basie obligations of common carrier public 
service. This Court cannot tell whether the Board’s ma- 
jority acted within the limits of permissible discretion in 
exposing the public to these irresponsible carriers on an 
enlarged basis when all that the Court is told by the Board 
is that the ills of such exposure of the public are ‘‘out- 
weighed by the immediate public need’’ for the enlarged 
authority. If the need is as pressing as that, this Court— 
to say nothing of the interested parties—is entitled to have 
something more by way of explanation than six words. 


D. THE ORDER PERMITS OPERATIONS OF A SCOPE NOT BEASON- 
ABLY RELATED TO THE PURPORTED FINDINGS AND CONSE- 
QUENTLY IS UNLAWFUL. 


The grant of authority to each exemptee to operate 10 
individual service flights per month between any and all 
pairs of points in each direction purports to be predicated 
on a public need created by periodic traffic demands when 
the capacity of the certificated carriers is exceeded. This 
condition the Board ascribes to peak demand periods such 
as holiday travel, summer and winter vacations, closing 
and opening” of schools and colleges and conventions. 
Mimeo, op., p. 6 (Tr. 48537). Without conceding any rec- 
ord basis for this conclusion, the grant of blanket author- 
ity to operate scheduled service at any time goes far be- 
yond any services property related to periodic peak traffic 
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_ An order of an administrative agency which 

aside. Chicago, 

y. V- 80, 100 (1931). 

The authorization of the 10 trip individual sales services 

should have been so restricted as to confine them to the 

periods and areas—or at least to relate them 

anner. That was the alleged public need 

upon i ithorizati made and to go beyond 

such basis is clearly erroneous.* Section 416(b) itself, by 

its express terms, authorizes exemption only **to the extent 
necessary-”” 


g. THE ORDEE IS INVALID BECAUSE IT FAILS TO MAKE 
ESSENTIAL CONCLUSIONS OF LAW. 


An administrative order must be properly supported by 
fndings and conclusions of law as well as of fact, where 
sssnes of law have peen framed and are essentially in- 


volved in the matter in question. Section 8(b) of the Ad- 
ministrative Procedure 60 Stat. 242, 5 U.S.C. 1007(), 
tory 


requires in 

<¢ AJ] decisions (including initial, recom ended, or ten- 
tative decisions) shall... include @ statement of (1) 
findings and conclusions, as well as_the reasons OF 
basis therefor, wpo” all the material tssues of fact, 
law, or discretion presented on the record. .--”” (Em- 

| phasis supplied.) 
$8 In Hudson Transit Lines V- United States, 82 F. Supp. 153 (S.D.N-Y. 
g U.S. 902 (1949), the Interstate Commerce 
artially set aside for alia, that the authority 
i ission 


ute segment except 
that there had 


appeared to 

from operating in 

on the route segment but 

could be continued by wording 2 
permit the carriage of passengers on a 
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One of the important issues in this proceeding as defined. 
by the Board itself was the following question of its power: 


‘<(4) Is the Board empowered under the Act, as now 
written, to authorize, by certificate of pe. conven- 
ience and necessity under Section 401 0 the Act or by 
exemption under Section 416 of the Act, such supple- 
mental services limited as to type of service, type of 
traffic, quality or quantity of service, and/or equip- 
ment used, or otherwise restricted or defined.”? (Em- 
phasis supplied.) Order No. B-5722, September 21, 
1951, instituting the proceeding (Tr. 48640-48645 ; 
41458-41463). 


There is no question about the importance of this issue, 
which was repeatedly raised during the proceeding. 

Section 401(f) of the Act precludes.the. Board-from 
issuing certificates containing limitations on the number of 


flights a carrier may operate, providing in part as follows : 


‘‘No term, condition, or limitation of a certificate shall 
restrict the right of an air carrier to add to or change 
schedules, equipment, accommodations, and facilities 
for performing the authorized transportation and 
services as the development of the business and the 
nn of the public shall require.”’? (Emphasis sup- 
Pp 


A certificate which would restrict. the holder to. a specified 
number of trips per month between any given pair of points 
necessarily affects a carrier’s right to ‘add to or change 
schedules.” 

Section 208(a) of the Motor Carrier Act, 49 Stat. 552, 49 
U.S.C. 308(a), contains a similar prohibition against the 
Interstate Commerce Commission’s restricting ‘‘the right 

39 Some of the applicants themselves, realizing the crucial nature of this 
issue, sought a declaratory order from the Board as to its legal authority to 
issue a certificate for limited service and as to its power to grant an exemption 
from Section 401 to applicants who have completed a certificate proceeding 
for the type of service for which exemption is to be granted. The Board 
refused to issue the requested declaratory order for the reason that the matters 
covered thereby were issues to be decided in the proceeding. Order No. B-6242, 
March 21, 1952. Cf. Order No. E-6017, January 8, 1952, pp. 45 (Tr. 42045- 
42046). 
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of the carrier to add to his or its equipment and facilities 
_..as the development of the business and the demands of 
the public shall require.”” The Interstate Commerce Com- 
mission has held that this restriction prevents it from at- 
taching maximum limitations on the quantity of the service 
to be furnished, Nudelman Common Carrier Application, 
98 M.C.C. 91 (1941), and has been upheld in this view by 
the Supreme Court in Crescent Express Lines v. United 
States, 320 US. 401, 409 (1943). 

Thus, there is strong reason for the view that it is un- 
lawful to issue a certificate, under the Civil Aeronautics 
Act, which seeks to limit the number of flights that can be 
operated. See the discussion of this question by the Ex- 
aminers. I.D., pp. 39-33 (Tr. 45971-45972). 

But if that view prevails, it may be doubted whether the 
provision of Section 401(f) can be circumvented by doing 
the same thing by exemption. It might well be concluded 
that there can be no ‘“public interest?’ in attempted use 
of the exemption power for the sole purpose of getting 
around a limitation on the Board’s power which Congress 
inserted in the certificate section of the Act. An exemp- 
tion issued for that reason would hardly comport with the 
natural meaning of the ‘public interest’? and ‘‘undue bur- 
den’’ concepts written into Section 416(b). 

Consequently a serious legal issue is basic in any pro- 
posal to limit flights by certificate or exemption, and that 
issue was explicitly recognized from the very outset of 
this case by the Board itself. See 
~“Warthermore, the use of the exemption power for whole- 
sale “authorization of regularly scheduled service, as is 
attempted here, raises the most obvious questions of law 
and agency power. — Be eas a 

Yet the Board stated no conclusions of law whatsoever 


en 


on any of these ‘<sues. The majority blandly lays aside, 
for determination at the conclusion of the proceeding, the 
question of its power to certificate and the question whether 
the enlarged authority should be given by certificate or 
exemption. Mimeo. op., P- 31 (Tr. 48562); supra, p.- 16. 


‘And it utterly ignores the questions as to its power to 
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exempt. It simply states, without elaboration, that it will 
‘‘issue a temporary exemption ... to all applicants. .. .”’ 
Mimeo. op., p. 32 (Tr. 48563). 

Here, certainly, is a failure to make the determinations 
that must be articulated in order for the reviewing Court 
to discharge its role. An agency has not discharged its 
function when, faced with a fundamental issue as to its 
power, it exercises the power without determining whether 
it can do so. 


Til. 


THE ORDER UNDER REVIEW IS INVALID BECAUSE IT PERMITS 
OPERATIONS BEYOND THE SCOPE OF THE PROCEEDING, AND 
WHICH THE BOARD DOES NOT FIND WITHIN THE SCOPE OF 
THE PROCEEDING. 


The proceeding which gave rise to the order under re- 
view was, by specific and reiterated Board orders, limited 
to the consideration of applications for 


neatvace that i is limited or controlled i in such a manner 


J: ‘anuary : 1952, 

and clarifying Order No. om 5722, Sentanbe 21, 1951 
(Tr. 48640-48645; 41458-41463); see also Order No. 
E-6336, April 17, 1952 (Tr. 42494-42499). 


The order under review disregards the stated scope of 
the proceeding. It imposes no limitation as to type of serv- 
ice, but permits regularly scheduled operations by the ex- 
emptees, serving individually-ticketed passengers and in- 
dividually-waybilled freight on a basis indistinguishable 
from the certificated services. And, particularly in view 
of the aggregate volume of operations permissible, the 
numerical limitation on individual-service flights in a given 
market by any one exemptee cannot be regarded as a con- 
trol preventing duplication of certificated service. 

The two dissenting members of the five-man Board rec- 
ognized this regularly scheduled individually-sold grant 








78 


as unlawful because outside the scope of the proceeding. 
They said in part: 


‘che individual sale service of the applicants is alto- 
gether contrary to the concept of supplemental service. 
As noted above, individual service is the basic 
type of service provided by 
the certificated route system. 

48572). 


«the majority action would superimpose upon the 
present air transport route system a duplicating air 
service of over 30 potential daily scheduled flights on 
every route See operated by United States car- 


Tiers. ..- e Board always has and must continue to 
look at the total impact of any individual sale service 
sn determining whether such transportation would be 
‘supplemental.’ The Examiners cor tly found that 
‘frequently scheduled, individually 

ice could not by any stretch of 

termed ‘supplemental.’ The conclusio 

that the type of service authorized by 

not within the scope of this proceeding.” Dissent, /p. 
6 (Tr. 48573). 


Before reaching the conclusion quoted by the dissenting 
members, the two Examiners gave exhaustive considera- 


tion to the possible scope of ‘“‘supplemental’’ but ‘not du- , 


¢ 


plicative”’ services. They consulted, as their Tnitial Deci- , 


sion shows, such diverse aids as Webster’s Dictionary and 
decisions of the Interstate Commerce Commission, as well 


and arguments of the parties to the pro- ~ 


g.. LD., pp- 20 - 29-94, (Tr. 
(Tr. 46023-46024), 
-114 (Tr. 46051-46053), 


ceeding in a 
regularly 


neage of the term ‘<sypplemental”’ 
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applicants’ operations and with the clear thrust of the 
Board’s proceeding. In defining the scope of the proceed- 
ing, the Board in 1951 did not pick the term “‘ supple- 
mental’? out of thin air, but chose a phrase commonly em- 
ployed to embrace the various irregular and sporadic, 
specialized and charter services of the irregulars and to 
distinguish them from the regularly scheduled route-type 
services of the certificated carriers. Thus, in Large Ir- 
regular Carriers, Exemptions, 11 C.A.B. 609 (1950), the 
Board in three separate passages characterized the au- 
thorized services of the irregulars as ‘¢supplemental’’ and 
pointed out that, on the other hand, 


‘<The conduct of route operations by the irregular 
carriers has also necessarily resulted in, or brought 
about, a diversion of such carriers from the purpose 
for which they were exempted and permitted by the 
Board to engage in air transportation. As the fore- 
going discussion shows, such carriers were exempted 
and permitted to operate for the primary purpose of 
satisfying the need for an irregular service which 
would supplement the services of the certificated car- 
riers, and which would meet the variable and unpre- 
dictable requests for air transportation.’ (Emphasis 
supplied.) 11 C.A.B. at 616-617 ; see also at 614, 620. 


Tn illustrating the proper activities of the irregulars, the 
Board cited 


«¢  . such operations as charter flights for athletic 
teams, businessmen’s organizations, and simi 

groups; flights involving unusual and generally non- 
repetitive movement of property; and off-route, odd- 
hour, and emergency flights of passengers and prop- 
erty ... services which fill, in some respects, the inter- 
stices of the certificated route system.’’ Id. at 618-619. 


In a statement of policy dated March 2, 1951,*° the Board 
said: 


“The role of the large irregular carrier in the air 
transportation industry is two-fold—innovation and 
supplemental service. Their role does not include the 


—— 


40 Reproduced in Hearings, Legislative Program and Statement of Policies 
of Cwil Aeronautics Board, before the Senate Committee on Interstate and 
Foreign Commerce, 82d Cong., 1st Sess. 8 (1951). 
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performance of route-type services. Such services can 
and should be provided only upon due application and 
public notice and hearing in accordance with the cer- 
tification requirements laid down in the Civil Aero- 
- nauties Act. Essentially, this role of the large trregu- 
lar carrier cam best be fulfilled through the perform- 
ance of an on-demand charter-type service, frequently 
‘but not necessarily in combination with other aviation 
activities.”? (Emphasis supplied.) 


Similarly, the Chairman of the Board in an official letter 
to the Chairman of the Senate Committee on Interstate 
and Foreign Commerce, March 24, 1949, described the in- 
tended area of operations by the irregulars as follows: 


| The Board recognized also that the services of such 

- operators, complementing and supplementing the 
services of the certificated carriers by providing a use- 
ful call-and-demand service, met a public need and 
were in the public interest. It must be emphasized, 
however, that the purpose of the Board was to au- 
thorize only the rendition of irregular, and therefore 
limited and sporadic, operations, and not to authorize 
regular, frequent, or scheduled operations.”? (Em- 
phasis supplied.) Hearings on S. Res. 50, 81st Cong., 
ist Sess. 495 (1949). 


‘Tn view of this well-established usage of the term‘‘sup- 
plemental,’’ it is clear that when the Board in-1951 limited 
the scope of the instant proceeding to services ‘in addi- 
tion to and supplemental to’’ and ‘‘not a mere duplication 
of” cartificated service, it ruled out of the proceeding any 
possible grant to provide regularly scheduled route-type 
services carrying individually-ticketed passengers—or- in- 
dividually-waybilled freight. ‘Indeed, it would have been 
surprising had the Board framed the proceeding to in- 
clude possible route-type authorizations. The Board then 
had pending before it for decision the Transcontinental 
Coach Case, 14 C.A.B. 720 (1951), which originally in- 
eluded some 15 applicants—most of them irregulars also 
applicants in the instant proceeding—for authorization 
to provide scheduled ‘¢Coach’’ services over regular routes. 
To have included route authorization issues in the instant 
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proceeding would have involved substantial duplication of 
the Transcontinental Coach Case. Moreover, the Board’s 
active calendar constantly includes proceedings for route- 
type authorization, in which interested irregulars—as well 
as all other applicants—can be and are heard. Thus, 
since the inception of the instant proceeding, the irregu- 
lar Seaboard & Western obtained a route certificate in the 
Transatlantic Cargo Case, Order No. E-9311, served June 
17, 1955—in which other irregulars were also applicants— 
and the irregular AAXICO obtained a route certificate in 
the North-South Freight Case, Order No. E-9760, Novem- 
ber 21, 1955. Several irregulars were applicants for route 
certificates in the recently decided New Y ork-Chicago, 
Denver Service and Southwest-Northeast cases, Orders Nos. 
B-9537, B-9735, and B-9758, September 1, 1955, November 
14, 1955, and November 21, 1955, and in the pending New 
York-Florida Case, C.A.B. Docket No. 3051. And two ir- 
regulars are currently seeking to have their route applica- 
tions heard in the recently instituted Puerto Rico Service 
Case, C.A.B. Docket No. 7375, et al. 


It was, accordingly, quite appropriate for the Board 
to exclude from the instant proceeding the question of the 
carriage of individually-tickefi_ / passengers or individu- 
ally-waybilled freight on regular schedules. This the Board 
did by limiting the scope of the proceedings to ‘‘additional 
and supplemental’? services ‘‘not a mere duplication’’ of 
certificated route services. 


It was also appropriate for the Board to recognize that 
a restriction against frequency and regularity of service 
might not be essential or desirable for such supplemental 
services as the chartering of aircraft for group movements 
of fishing parties, ships’ crews, college students, bowling 
teams, sightseers, racing fans, convention delegates, etc., 
or for specialized services involving the transportation of 
migratory workers, fire fighters and their equipment, live 
wild animals, hoof and mouth serum, lobsters or turkey 
poults. Such services may well be deemed supplemental 
in that they are not readily assimilable into normal ronte- 
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type operations. By the same tokeD, they will normally 
be of a sporadic and non-recurring nature, not re- 
and regular operations petween any given 
although there may be situations requir- 
regularity and frequency (@-9-, carriage of 
g fans or turkey poults during the ‘‘sea- 
if the service is limited to such charter 
specialized operations, 2 specific re- 
arity of operation might be inconsis- 
of the specialty. The Board had 
issible scope of non-routed 
, with respect to the 
ding, that ‘* 
! be restricted 
— regul 
| limited or contr 
can be considered.”’ 
6336, pp. 2-3 (Tr. 4249 
not properly be read as notice that the 


depart from the established connotation © 
and to place in issue in the proceeding 
uled route-type authorizations for the irregulars. 


The opinion of the Board’s majority, accompanying the 
order under review, is devoid of any consideration of 
matters such as the foregoing. Unlike the carefully rea- 
soned analyses of the two Examiners and the two dis- 
senting members, ‘the majority makes no attempt to de- 
fine ‘‘supplemental”’ service, but apparently proceeds on 
the assumption that the word means whatever the Board 
wants it to meaza, and that whatever the majority wants 
to give the irregulars is, ipso facto, ¢¢ sapplemental.”” The 
opinion contains no finding @s to the meaning of ‘‘supple- si 
mental,’? nor arry finding as to why permission to conduct 
regularly scheduled operations up to 10 flights per month 
in each direction between each pair of points is permis- 
sion to conduest ‘¢snpplemental’’ service. 


The opinion seeks to brush the matter aside in a single” 
footnote, which says, first, that 
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‘‘The words ‘supplemental’ and ‘additional’ are rela- 
tive terms not susceptible of rigid definition.”’ Mimeo. 
op., p- 9, 2- 12 (Tr. — 


Having thus evaded the question of what the Board meant 
when it defined the scope of the proceeding—and having 
also ignored the established usage of ‘¢supplemental’”’— 
the majority goes on to say that . 


“the individually-sold services of the irregular air 
carriers . - - are essentially supplemental and addi- 
tional in that they fill the gap when the demand at 
particular points exceeds the capacities of the certi- 
ficated carriers.”’ (Emphasis supplied.) 


No attempt is made to show that these ‘“‘gaps’’ recur at 
any particular points on a scale which calls for regularly 
scheduled operations. Indeed, elsewhere in its opinion the 
majority makes clear that these ‘“‘gaps’’ are of a sporadic 
nature reflecting ‘‘periodic demands . . . caused by holiday 
travel, summer and winter vacations, the closing and open- 
ing of schools and colleges, conventions, etc.’? Mimeo. 
op., p. 6 (Tr. 48537). And then the Board goes on to say 


‘Into this gap, the irregular air carriers have stepped. 
Unhampered by schedule requirements, they have been 
vble to make their aircraft available at the time and 
place when the certificated carriers have been un- 
able to fill the needs of the public.’’ (Emphasis sup- 
plied.) Id., p. 7 (Tr. 48538). 


On its face, therefore, this passage from the footnote 
refers to nothing more than a concept of ‘¢supplemental”’ 
service which, even if accepted as valid, can be—and the 
Board says is being—discharged by irregular and infre- 
quent operations by the applicants. 


The Board then says, in the footnote, 


‘When the irregular air carriers provide specialized 
services that the scheduled earriers do not offer, such 
services are truly supplemental and additional in 
character.”’ 
41In a later footnote, however, the majority says that it will henceforth 
call the irregulars ‘‘Supplemental Air Carriers, a name which accurately iden- 
tifies their function.’’? Mimeo. op., p. 20 (Tr. 48551). 
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This passage refers to such carriage as ‘‘transportation of 
migratory workers and fire fighters and their equipment, 
and shipments of lobsters, eattle and turkey poults,’’ which 
the irregulars presently engage in. Mimeo. op., p. 6 (Tr. 
48537). In any event, references to ‘specialized services”’ 
not offered by certificated carriers shed no light on the 
majority’s reasons for ‘purporting to permit, as ‘‘supple- 
mental’? service, regularly scheduled route-type operations 
which the certificated carriers do offer. 


Finally the footnote asserts that 


_ «The argument that such authorization is beyond the 
scope of the instant proceeding does not Yraise any 
issue of due process. The applications of each irreg- 
ular air carrier were consolidated into this proceeding. 
The certificated intervenors had full notice of what 
the applicants were seeking, and the issue of the ex- 
tent of individually-sold services, if any, to be au- 
thorized was fully litigated on the merits.” 


Such reliance on the applications to define the scope of 
the proceeding is an extreme example of circular reason- 
ing. This case was instituted on the Board’s own motion, 
rather than in response to applications already on file. The 
Board first stated the scope of the proceeding and then 
invited the filing of applications within that scope. When 
it was pointed out that many of the applications, as filed, 
sought authorizations beyond the scope of the proceeding, 
the Board said, 


‘The Board finds that many of the applications re- 
quest authority to engage in air transportation with- 
out regard to its additional and supplemental char- 
acter. Our order of January 8, 1952, shows that the 
purpose of this proceeding is to consider the needs 
for services that are limited or controlled in such 
a manner as to assure that they will be additional 
and supplemental to the presently certificated service 
and not a mere duplication of such service. .. .”’ 
Order No. E-6336, January 17, 1952. (Tr. 42494- 
42499) 
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Accordingly, the Board ordered the applications dismissed 
insofar as they sought authority beyond the scope of the 
proceeding, and consolidated them only to the extent they 
were within the scope of the proceeding. The Board did 
not, however, require physical amendment of the appli- 
eations. Therefore, no reliance can now be placed on the 
applications as defining the scope of the proceeding, or 
as giving notice of what is—and what is not—within that 
scope. 


In its supplemental opinion and order on reconsidera- 
tion, the Board’s majority devotes another brace of para- 
graphs to the question whether permission to conduct regu- 
larly scheduled operations is within the scope of the 
proceeding, and makes the following additional argument: 


‘<Certainly it cannot be said that we intended by Order 
No. E-5722, to exclude from consideration the granting 
of authority to operate approximately the same num- 
ber of flights as the regular air carriers were then 
authorized to provide, for to do so would be to imply 
that we had made a pre-judgment of what the irregu- 
lars would be permitted to do, before we had even 
held the hearing.’? Order No. E-9884, December 29, 
1955, mimeo. op., p. 3 (Tr. 49192).” 


42The Board’s majority overlooks the difference between what a carrier, 
operating on an irregular and infrequent basis pursuant to Part 291 of the 
Board’s Economic Regulations, could do in a single month and what it could 
do in successive months, when it suggests that an irregular could already op- 
erate approximately 10 flights a month in each direction between any given 
pair of points. Careful examination of the applicable regulations shows that 
an irregular cannot avoid falling into a pattern of regularity if it operates 
an average of about 10 flights a month in successive months between the same 
pair of points. Thus, the illustrative examples of permissible and illegal 
operational patterns, issued as an interpretation to Part 291, 14 C.F.R. 291, 
show only one example of a permissible pattern involving as many as 8 flights 
in a single month, and this is premised on operation of only three flights be- 
tween the particular city-pair the preceding month—and presumably a similar 
reduction in frequency the following month. And see the criteria of infre- 
quency and irregularity cited by the Board—and approved by the Court—in 
Civil Aeronautics Board v. Modern Air Transport, 179 F.2d 622, 625 (2d Cir. 
1950). Relief from, the restriction against regularity of service, even though 
for ‘‘only’’ ten flights, thus also increases the permissible frequency of sus- 
tained month-after-month operations between given pairs of points. 
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This, again, is peside the point. Admittedly, the pro- 
ceeding embraced the possibility of continued per- 
mission to conduct irregular and infrequent operations, 
which the Board has long deemed ‘¢sapplemental.”’ But 
it is a long jump from this proposition to the conclusion 
that the proceeding also embraced the question of per- 
mission to conduct regularly scheduled route-type opera 
tions, which the Board has never before deemed <¢supple- 
mental.’? Nowhere does the majority explain how it makes 
this jump. 


It is accordingly clear that the order under review pur- 
ports to authorize operations beyond the scope of the pro- 
ceeding, and that the order is therefore unlawful as the 
denial of due process, entered without proper notice and 
hearing. 


TV. IssuaNCE OF THE INSTANT EXEMPTIONS 15 BEYOND THE 
SCOPE OF THIS STAGE OF THE PROCEEDING. 


The B pefore it for 
decision 
enlarged operations 
to decision on any ° 
no time given notice that it propos 
the Board had consistently indicated that enlarged opera- 
tions would be permitted, if at all, only by applicants found 
Order No. B-6017, January 8, 1952, mimeo. 
(Tr. 42047, 4 , 42054, 42056) ; Order 
March 21, 1952 (Tr. 42305-42306). 


Moreover, the recitals in Order No. B-8052 troncating 
the proceeding show that the Board did not contemplate 
any such result as issuance of enlarged operating authority 
to applicants prior to decision on their qualifications. The 
first paragraph of Order No. E-8052 says in part: 


tion into mM 
portation con 
whether there 1 
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and supplemental air service by such carriers and the 
terms and conditions under which any service found 
to be required should be authorized. These are es- 
sentially the matters set forth in paragraphs numbers 
1(1) through 1(7) of Order No. E-5722, and involve 
issues of public convenience and necessity and public 
interest as those terms are used in the Act. ... The 
second purpose ts to determime, in the event services of 
this type are found to meet a public need, which of 
the various applicants should be granted operating 
authority. This latter issue involves not only the 
question of fitness, willingness and ability raised by 
the applications for certificates under Section 401, but 
also any question of qualification and. selection of in- 
dividual carriers which may arise in connection with 
applications for exemption under Section 416(b).”’ 
(Emphasis supplied). 


The order then goes on to recite the Board’s reasons 
for believing it desirable to ‘‘separate the general public 
interest questions and the issues regarding qualification of 
[sic] and selection”? and thus to discharge the ‘‘first pur- 
pose’? of the proceeding by determining the public interest 
issues before completing hearings with respect to the 
‘‘second purpose’’? of determining which, if any, of the 
applicants are qualified to receive any new grant. This 
sharp distinction between the phases of the proceeding be- 
lies any notion that the Board, in some undefined way, 
intended by truncation of the proceeding pursuant to Order 
No. E-8052 to raise a new and additional issue—enlarge- 
ment of operating authority prior to determination of fit- 
ness and qualification. Any doubts on this score may be 
set aside by reference to the opinion of Members Lee and 
Adams dissenting from Order No. B-8052, which contended 
that such truncation of the proceeding would delay its 
conclusion because 


‘cinstead of presenting one set of briefs, having one 
examiner’s initial decision, and having one oral argu- 
ment, it will be necessary to have two sets of briefs, 
two examiner’s initial decisions, and two oral argu- 
ments before the decision could finally be wmple- 
mented.’ (Emphasis supplied.) 




















88 


Nevertheless, the two Members dissenting from the order 
of truncation voted to ‘‘implement’’ the order under re- 
view forthwith by immediate exemption of 49 applicants. 
(In this decision, they were joined by @ third Member who 
was not on the Board at the time Order No. E-8052 was 
adopted.) The majority’s opinion offers no explanation 
of how the gap was pridged between the ‘necessary”’ 
process of deciding individual applications before ‘<imple- 
mentation”? and the unheralded injection of the 49 ex- 
emptees—fit and unfit alike—into regularly scheduled 
inter-city air transportation without awaiting decision on 
their applications. 


This lack of notice to the parties that the Board would 
consider ‘‘interim”’ action prior to final decision on the 
| applications is, of course, a serious and prejudicial error. 
| No record was taken as to the ‘‘immediacy’’ of need, or as 
to the possible results of temporarily (a¢., “for what may 
be a lengthy period,” mimeo. op., p. 92_(Tr. 48563)) giving 
‘cenlarged operating authority’’ to irregulars whose past 
conduct demonstrates unfitness to be entrusted with air 
earrier authority, This deprived parties adversely..affected 
of opportunity to show the impact on them of such hasty 
action. The resulting lack of record also deprives the 
Board’s ‘‘findings’’ that there is an ‘‘immediate’’ need 
‘‘today’’ of any vitality they might~ otherwise. possess. 
The Board’s majority’s departure from the issues set for 
decision by Order No. E-8052 is accordingly, in itself, 


grounds for reversal. 


CONCLUSION 


For the reasons set forth herein, the order under re- 
view should be set aside. 


Respectfully submitted, 
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APPENDIX 


PERTINENT PROVISIONS OF THE Crvq, Axrzonautics ACT, 
52 Stat. 973, as Amended, 49 U.S.C. 401 (1952) 


‘* DEFINITIONS 


‘“Szcrion 1. [52 Stat. 977, as amended by 62 Stat. 493, 
65 Stat. 68, 66 Stat. 628, 49 U.S.C. 401] As used in this 
Act, unless the context otherwise requires—’’ 

e ® * 


“*(10) ‘Air transportation’ means interstate, overseas, 
or foreign air transportation or the transportation of mail 
by aircraft.’’ 


**(21) ‘Interstate air transportation’, ‘overseas air 
transportation’, and ‘foreign air transportation’, respec- 
tively, mean the carriage by aircraft of persons or prop- 
erty as a common carrier for compensation or hire or the 
cams: of mail by aircraft, in commerce between, respec- 
tively— 


“*(a) a place in any state of the United States, or 


the District of Columbia, and a place in any other 
State of the United States, or the District of Columbia ; 
or between places in the same State of the United 
States through the air space over any place outside 
thereof; or between places in the same Territory or 
possession of the United States, or District of -Colum- 
ia; 


“*(b) a place in any State of the United States, or 
the District of Columbia, and any place in a Terri- 
tory or possession of the United States; or between 
a place in a Territory or possession of the United 
States, and a place in any other Territory or posses- 
sion of the United States: and 


‘*(c) a place in the United States and any place out- 
side thereof whether such commerce moves wholly by 
aircraft or partly by aircraft and partly by other 
forms of transportation.”? 


‘*DECLARATION OF POLICY 


““SEo. 2 [25 Stat. 980, 49 U.S.C. 402] In the exercise and | 
performance of its powers and duties under this Act, the 
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Authority shall consider the following, among other things, 
as being in the public interest, and in accordance with 
the public convenience and necessity—”’ 


‘*(a) The encouragement and development of an 
air transportation system properly adapted to the 
present and future needs of the foreign and domestic 
commerce of the United States, of the Postal Service, 
and of the national defense; 


‘<(b) The regulation of air transportation in such 
manner as to recognize and preserve the inherent ad- 
vantages of, assure the highest degree of safety in, 
and foster sound economic conditions in, such trans- 
portation, and to improve the relations between, and 
coordinate transportation by, air carriers; 

‘¢(¢) The promotion of adequate, economical, and 
efficient service by air carriers at reasonable charges, 
without unjust discriminations, undue preferences or 
advantages, or unfair or destructive competitive prac- 
tices ; 

‘¢(d) Competition to the extent necessary to as- 
sure the sound development of an air-transportation 
system properly adapted to the needs of the foreign 
and domestic commerce of the United States, of the 
Postal Service, and of the national defense; 


‘*(e) The regulation of air commerce in such man- 
ae ‘as to best promote its development and safety; 
an 


‘(f) The encouragement and development of civil 
aeronautics.” 
* 5 * 


“CERTIFICATE OF PUBLIC CONVENIENCE 
AND NECESSITY 


‘¢CERTIFICATE REQUIRED 


“Spo, 401. [52 Stat. 987, as amended by 56 Stat. 265, 
61 Stat. 449, 49 U.S.C. 481] (a) No air earrier shall en- 
gage in any air transportation unless there is in force a 
certificate issued by the Authority [Board] authorizing 
such air carrier to engage in such transportation: Pro- 
yided, That if an air carrier is engaged in such transporta- 
tion on the date of the enactment of this Act, such air 
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carrier may continue so to engage between the same termi- 
nal and intermediate points for one hundred and twenty 
days after said date, and thereafter until such time as the 
Authority [Board] shall pass upon an application for a 
certificate for such transportation if within said one hun- 
dred and twenty days such air carrier files such applica- 
tion as provided herein.”’ 
* e 


‘STIsSUANCE OF CERTIFICATE 


‘¢(d) (1) The Authority [Board] shall issue a certificate 
authorizing the whole or any part of the transportation 
covered by the application, if it finds that the applicant is 
fit, willing, and able to perform such transportation prop- 
erly, and to conform to the provisions of this Act and the 
rules, regulations, and requirements of the Authority 
[Board] hereunder, and that such transportation is re- 
quired by the public convenience and necessity; otherwise 
such application shall be denied. 


‘<(2) In the case of an application for a certificate to 
engage in temporary air transportation, the Authority 
[Board] may issue a certificate authorizing the whole or 
any part thereof for such limited periods as may be re- 


quired by the public convenience and necessity, if it finds 
that the applicant is fit, willing and able properly to per- 
form such transportation and to conform to the provisions 
of this Act and the rules, regulations, and requirements 
of the Authority [Board] hereunder.”’ 


‘¢Teems AND CONDITIONS oF CERTIFICATE 


(f) Each certificate issued under this section shall spec- 
ify the terminal points and intermediate points, if any, 
between which the air carrier is authorized to engage in 
air transportation and the service to be rendered; and 
there shall be attached to the exercise of the privileges 
granted by the certificate, or amendment thereto, such rea- 
sonable terms, conditions, and limitations as the public 
interest may require. A certificate issued under this section 
to engage in foreign air transportation shall, insofar as the 
operation is to take place without the United States, des- 
ignate the terminal and intermediate points only insofar 
as the Authority [Board] shall deem practicable, and other- 
wise shall designate only the general route or routes to be 
followed. Any air carrier holding a certificate for foreign 
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air transportation shall be authorized to handle and trans- 
port mail of countries other than the United States. No 
term, condition, or limitation of a certificate shall restrict 
the right of an air carrier to add to or change schedules, 
equipment, accommodations, and facilities for performing 
the authorized transportation and service as the develop- 
ment of the business and the demands of the public shall 
require. No air carrier shall be deemed to have violated 
any term, condition, or limitation of its certificate by land- 
ing or taking off during an emergency at a point not named 
in its certificate or by operating in an emergency under 
regulations which may be prescribed by the Authority 
[Board], between terminal and intermediate points other 
than those specified in its certificate. Any air carrier may 
make charter trips or perform any other special service, 
without regard to the points named in its certificate, under 
regulations prescribed by the Authority [Board].”’ 


eS * * 
‘¢ ApprICATION FOR ABANDONMENT 


(k) No air carrier shall abandon any route, or part 
thereof, for which a certificate has been issued by the 
Authority [Board], unless, upon the application of such 
air carrier, after notice and hearing, the Authority [Board] 
shall find such abandonment to be in the public interest. Any 
mterested person may file with the Authority [Board] 
a protest or memorandum of opposition to or in support 
of any such abandonment. The Authority [Board] may, 
by regulations or otherwise, authorize such temporary 
suspension of service as may be in the public interest.”’ 


“RATES FOR CARRIAGE OF PERSONS AND 
PROPERTY 


‘‘Canprer’s Duty To Prove Service, Rares, anp Drvistons 


| Sec, 404, [52 Stat. 993, 49 U.S.C, 484] (a) It shall be 
the duty of every air carrier to provide and furnish inter- 
state and overseas air transportation, as authorized by 
its certificate, upon reasonable request therefor and to 
rovide reasonable through service in such air transporta- 
‘on in connection with other air carriers; to provide safe 
and adequate service, equipment, and facilities in connec- 
tion with such transportation; to establish, observe, and 
enforce just and reasonable individual and joint rates, 


fares, and charges, and just and reasonable classifications, 
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rules, regulations, and practices relating to such air trans- 
portation; and, in case of such joint rates, fares, and 
charges, to establish just, reasonable, and equitable di- 
visions thereof as between air carriers participating 
therein which shall not unduly prefer or prejudice any of 
such participating air carriers.”’ 

* * ia & 


“CLASSIFICATION AND EXEMPTION OF 
CARRIERS 


‘¢WXEMPTIONS 


‘Seo. 416. [52’ Stat. 1004, 49 U.S.C. 496] * * * (b) (1) 
The Authority [Board], from time to time and to the ex- 
tent necessary. may (except as provided in paragraph (2) 
of this subsection) exempt from the requirements of this 
title or any provision thereof, or any rule, regulation, 
term. condition, or limitation prescribed thereunder, any 
air carrier or class of air carriers, if it finds that the en- 
forcement of this title or such provision, or such rule, regu- 
lation, term, condition, or limitation is or would he an undue 
burden on such air carrier or class of air carriers by rea- 
son of the limited extent of, or unusual circumstances 
affecting, the operations of such air carrier or class of 
air carriers and is not in the public interest. 


‘¢(2) The Authority [Board] shall not exempt any air | 
earrier from any provision of subsection (1) of section 
401 of this title. except that (A) any air carrier not en- 
gaged in scheduled air transportation, and (B), to the 
extent that the operations of such air carrier are con- 
ducted during daylight hours, any air carrier engaged in 
scheduled air transportation, may be exempted from the 
provisions of paragraphs (1) and (2) of such subsection 
if the Authority [Board] finds. after notice and hearing, 
that. by reason of the limited extent of, or unusual cir- 
cumstances affecting, the operations of any such air car- 
rier, the enforcement of such paragraphs is or would be 
such an undue burden on such air carrier as to obstruct 
its development and prevent it from beginning or continu- 
ing operations, and that the exemption of such air carrier 
from such paragraphs would not adversely affect the pub- 
lic interest: Provided, That nothing in this subsection shall 
be deemed to authorize the Authority [Board] to exempt 
any air carrier from any requirement of this title, or any 
provision thereof, or any rule regulation, term, condition, 
or limitation prescribed thereunder which provides for 
maximum flying hours for pilots or copilots.’’ 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Civil Aeronautics Board exceeded its 
statutory power under Section 416(b) of the Act [Civil 
Aeronautics Act of 1938, as amended, 49 U.S.C. § 496(b) ] 
in purporting to exempt from the certificate requirement of 
Section 401 [49 U.S.C. § 481] some 49 earriers to perform 
the air transportation services permitted by the order 
under review. 


9. Whether the respondent, in the opinion and order 
under review, has made sufficient findings, as a matter of 
law, to support its conclusion that enforcement of the 
certificate requirement of the Act would be an undue bur- 
den by reason of the limited extent of, and the unusual 
circumstances affecting, the operations of the exemptees 
and is not in the public interest. | 


3. Whether the order under review is unlawful (a) be- 


cause it permits operations beyond the scope of the issues 
in the proceeding, as defined in Orders Nos. B-5722, Sep- 
tember 21, 1951, as amended; B-6017, January 8, 1952; and 
E-6336, April 17, 1952; or (b) because beyond the scope of 


the issues severed for decision by Order No. B-8052, Janu- 
ary 20, 1954. 


4. Whether the respondent committed error by truncat- 
ing the proceeding pursuant to Order No. B-8052, January 
20, 1954, and purporting to determine the scope of per- 
mitted operations on the basis of an incomplete record with 
respect to the mode of operations, qualifications and pro- 
posals of the applicants in the respondent’s proceeding. 

5. Whether the order under review is unlawful because 


it permits operations of a scope not reasonably related to 
the purposes for which the grant issued. 





Jurisdictional Statement 
Statement of the Case 
Statutes Involved 
Statement of Points 
Summary of Argument 
Argument 


L. The Exemption Issued by the Board in the Order 
Under Review Exceeds the Scope of the Board’s 
Statutory Powers 


II. The Order Under Review Fails to Make Find- 
ings Necessary to Support Granting of an Ex- 
emption and is Therefore Invalid 


III. The Order Under Review Is Invalid Because It 


Permits Operations Competitive with the Local 
Service Airlines. Which Operations Are Be- 
yond the Scope of the Proceeding and Which the 


Board Does Not Find Within the Scope of the 
Proceeding 


Conclusion 
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United States Court of Appeals 


For Tse District or CoLUMBIA Crecuir 
No. 13,068 


Aruecueny Azeuines, Inc., Bonanza Ar Lugs, Inc., CEn- 
rraL Aretines, Inc., FRONTIER Arativss, Inc., Lake 
CewrraL Areiines, Ino., MonAwkK Areuines, Inc., NorTH 
Centra, Arties, Inc., Ozark Am Lrvzs, Inc., Prep- 
Mont AVIATION, Inc., SouTHERN AIRWAYS, Inc., SouTH- 
west Amrways Company, Trans-TExas Areways, Inc., 
West Coast Areuines, INc., Petitioners 

vs. 


Crvm Azzonavtics Boarp, Respondent 


——_—_—_—_—_— 


BRIEF FOR PETITIONERS ALLEGHENY AIRLINES, 
INC., ET AL. 


SS 


Review of Decision and Order of the Civil Aeronautics Board 


JURISDICTIONAL STATEMENT 


The petitioning local service airlines adopt the jurisdic- 
tional statement set forth on pages 1-3 of the principal brief 
of Petitioners filed simultaneously herewith. 


The petitioning local service airlines further point out 
that each of them is authorized to provide air transportation 
of predominantly short-haul character for passengers, mail 
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and cargo on a regularly scheduled basis over fixed routes 
under permanent certificates of convenience and necessity 
duly issued by the Civil Aeronautics Board pursuant to the 
Civil Aeronautics Act. Supplementing the air service 
rendered to the large cities of the United States by certifi- 
eated trunk airlines, the local service airlines serve, in 
accordance with the terms of their certificates, nearly 500 
cities and towns, principally of small and medium size, in 
42 States, and in 1955 they carried more than 3,000,000 pas- 
sengers a total of 549,000,000 revenue passenger miles; 
under the terms of the orders here appealed, all of this 
traffic is subject to future diversion by uncertificated car- 
riers with whom the certificated local service carriers are 
prevented from competing, in spite of their ability otherwise 
to do so, by the very terms of their certificates. 


Each of the local service airlines has a “substantial 
interest,’’ within the meaning of Section 1006 of the Civil 
Aeronautics Act, in the Board’s Orders No. E-9744 of 
November 15, 1955 and No. B-9884 of December 29, 1955 
and each has suffered “legal wrong” and is “adversely 
affected or aggrieved” within the meaning of Section 10 of 
the Administrative Procedure Act by those orders, which it 
has petitioned this Court to review. The Board’s Order No. 
B-9884 denied the administrative relief which the local 
service airlines sought from Order No. H-9744 and the 
jurisdiction of this Court is invoked under Section 1006 of 
the Civil Aeronautics Act of 1938 (52 Stat. 1024, 49 U.S.C. 
646) and under Section 10 of the Administrative Procedure 
Act (60 Stat. 243, 5 U.S.C. 1009). A petition for review of 
the Board’s orders was filed by all of the local service air- 
lines on January 5, 1956. 


STATEMENT OF THE CASE 


The local service airlines adopt the statement of the 
case presented in the principal brief of Petitioners filed 
simultaneously herewith, but they wish to set forth cer- 
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tain additional facts which apply primarily or exclusively 
to the local service carriers. 


There are thirteen local service airlines in the United 
States, all certificated by the Civil Aeronautics Board pur- 
suant to the terms of the Civil Aeronautics Act; all thirteen 
are named on the title page of this brief, and all are parties 
to this appeal. Financially speaking, the local carriers are 
at the opposite end of the spectrum from the trunk air- 
lines with which they join in this appeal, for the local air- 
lines are the small businesses of the regulated air transport 
industry. 


A local service airline furnishes primarily short-haul air 
transportation of passengers, mail and cargo. The dis- 
tinguishing characteristic of this class of air carriers is 
its specialized service to the smaller and intermediate sized 
communities of the United States. With respect to those 
communities the local carriers furnish three basic types of 
air service: they connect the smaller communities with 
each other so as to furnish modern, reliable, scheduled air 
service to municipalities of small or medium sized popu- 
lations; they connect the small and intermediate sized 
communities with large metropolitan areas so that the resi- 
dents of the former may commute to and from the metro- 
_politan centers by air; they connect with the domestic 
trunk airlines (and to a lesser extent with the foreign and 
overseas air carriers) so that the residents of the small 
and medium sized communities of this country are able 
to fly from their homes to virtually any point in the United 
States in a matter of a few hours and with almost the 
same facility as the residents of the larger cities. (This 
latter service formerly so predominated that the local 
service airlines were until fairly recently called “feeder 
airlines.”’) 

The local service airlines furnish regularly scheduled 
carriage of passengers and their baggage, mail and cargo 
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in accordance with permanent certificates of convenience 
and necessity issued by the Civil Aeronautics Board pur- 
suant to a legislative mandate from the Congress.’ These 
certificates authorize the provision of air service of the 
type specified by the Board within each airline’s certifi- 
eate, and each local service air carrier operates under re- 
strictions, requiring it, for example, to stop at either all 
points or a specified minimum number of points on every 
flight over every segment of its route. No local service 
airline is authorized to fly as it chooses between the points 
which it is certificated to serve; on the contrary it not 
only must serve all the points which it is certificated to 
serve, but it must also serve them on every flight except 
for such limited overflight, flag stop or skip stop authority 
as may have been incorporated within the terms of par- 
ticular local airline certificates or except as may have been 
authorized by exemption in a relatively few cases. 


The local air carriers are products of the post-war de- 
velopment of the air transport industry. The first local 
air carrier began to render its service to the public a scant 
decade ago and the youngest of the thirteen local airlines 
is searcely six years old. They are small airlines with 
small fleets of twin engine aircraft ranging in number 
from eight planes to twenty planes. The total combined 
operating fleet of these thirteen carriers today is made 
up of about 165 Douglas DC-3's, 4 Convair 240’s and 9 
Martin 202’s. 


Each local service airline operates within a specific and 
relatively restricted geographical region of the United 
States. Each is subsidized by the Civil Aeronautics Board 
and each has been so subsidized from the time it first com- 
menced service under its original temporary certificate of 
convenience and necessity. The combined commercial rev- 
ennes of the thirteen local service airlines in 1955 were 


1 Act of May 19, 1955, 69 Stat. 49, 49 U.S.C. 481(e) (3). 
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slightly over $36,000,000, and in addition their combined 
mail pay, including both subsidy and service mail pay, was 
a little over $22,000,000. Since they began operations the 
thirteen local airlines between them have carried approxi- 
mately 13 million passengers, have flown a total of approxi- 
mately 2 billion 500 million passenger miles and have col- 
lected total commercial revenues of about $122,000,000. In 
spite of this major service rendered to the American pub- 
lic none of the thirteen local service airlines has ever 
declared a dividend to its stockholders; on the contrary, 
the industry today has a net earned deficit, for the thirteen 
local carriers combined, of about $1,500,000. 


Imagination, dynamic energy, and hard work have cre- 
ated a pattern of steady progress within the law in the 
local air transportation industry, in spite of the inherent 
difficulties in establishing and developing a whole new 
field of air transportation and in spite of the tremendous 
handicaps against which the local airlines have had to 


struggle even before the Board out of a clear blue sky 
surprised them by adding the burden of Order No. H-9744 
to their already heavy load. 


The proceeding known as the Large Irregular Air Car- 
rier Investigation, Docket 5132, was instituted by the Board 
on September 21, 1951 by Order No. -5722 in order to 
appraise the capacity, as expressed by the Board’s clari- 
fying Order No. E-6017 of January 8, 1952, of some sixty- 
six non-certificated carrier applicants to perform a “serv- 
ice that is limited or controlled in such a manner as to 
assure that it will be additional to the presently certifi- 
cated service and not as a mere duplication of such service.” 


Relying on this statement in the Board’s own order, the 
local service airlines did not at that time petition to in- 
tervene. On the contrary, it was not until a few days 
after the Board’s Order No. E-9744 of November 15, 1955 
had been issued that it reached, in due course of normal 
distribution, the local service airlines and that they learned 
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for the first time that three members of the Board dis- 
agreed not only with two dissenting members of the Board 
and the two trial examiners who had heard the testimony 
submitted up to the time that the case was truncated in 
the manner described in the principal brief of Petitioners, 
but also with the unanimous interpretation which the local 
service carriers themselves had placed upon the Board’s 
1952 order. This likewise was the first time that the lo- 
eal service airlines were advised that the Board was con- 
sidering the authorization of regularly scheduled flights 
by the irregular air carriers, suddenly euphemistically le- 
gitimatized by denominating them “supplemental” car- 
riers, over the certificated routes of the local service air- 
lines. It was likewise the first time that the local service 
carriers were informed that the irregular carriers would 
be able to operate such regularly scheduled flights with- 
out the operating limitations, such as required stops at in- 
termediate points, imposed on the local service carriers 
by the very terms of the latters’ certificates. 


‘Apprised for the first time that their own economic fu- 
ture was in danger of being sacrificed for the sake of the 
irregular carriers with whom they were prohibited from 
competing by the restrictions contained in the very cer- 
tificates which the Board had issued to them, the local 
service airlines at once sought administrative redress. On 
December 19, 1955 they filed with the Board, pursuant to 
its rules, a Petition to Intervene for the Purpose of Ask- 
ing Reconsideration of the Board’s Order; they simul- 
taneously filed a Motion to Extend Time for Filing a Peti- 
tion for Reconsideration. On the final minute of that same 
business day, their previous motions not having been 
acted upon up to that moment, in order to avert all risk 
of accusation of attempting delay of the Board’s proceed- 
ings and in order to avoid any foreclosure of rights, they 
filed a Petition for Reconsideration as well as for rehear- 
ing and reargument of the Board’s order itself. 
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Apparently the majority’s decision to foreclose the peti- 
tioning local service airlines from having their day before 
the Board was made on the morning of December 16, 1955 
less than three or four business hours after the local serv- 
ice airlines’ documents had been filed. This decision was 
published a couple of weeks later in the Board’s Order No. 
E-9884 of December 29, 1955 which by 3-2 vote summarily 
denied the petition of the local service airlines to inter- 
vene and thereby, without a hearing, foreclosed them from 
any administrative relief. 


STATUTES INVOLVED 


The statutes involved are the Civil Aeronautics Act of 
1938 (52 Stat. 973, 49 U. S. C. 401, et seq.) particularly 
Sections 401 (a), (c), (d), (e), (£) and (h) and 416 (b) 
(49 U. S. CO. 481 (a), (c), (d), (e), (£) and (h) and 496 
(b)) and the Administrative Procedure Act (60 Stat. 243, 
5 U. S. GC. 1001, et seq.) particularly Sections 5 (a), 5 (b), 


7 (a), 8 (b), 9 (a), 9 (b), and 10 (e) (5 U. S. C. 1004 (a), 
(b), 1006 (c), (d), 1007 (b), 1008 (a), (b), 1009 (e)). 


STATEMENT OF POINTS 


1. The Civil Aeronautics Act makes certification the 
normal method of granting route authorizations. The 
power of the Board to grant exemptions is meant to be 
applied only in specific exceptional situations rather than 
for sweeping grants of operating authority, even on a 
coast to coast and border to border scale, to air carriers. 
The Board erred in exempting an entire class of air car- 
riers, which it denominated “supplemental” carriers, from 
the certification requirements of the Act to permit them 
to operate as they chose over the route systems for which 
the petitioning local service airlines are certificated. 


9. The Civil Aeronautics Act requires the Board to make 
findings on which to base its orders. The Board made no 
findings on which to base an exemption permitting serv- 
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ice by the “supplemental” air carriers over the certificated 
route systems of the local service airlines and, indeed, did 
not even refer to the local carriers in the opinion on which 
is based Order No. B-9744 permitting almost unlimited 
expropriation of their route systems. 


3. The Board’s order establishing the Large Irregular 
Air Carrier Investigation specifically said that that in- 
vestigation would concern itself with service additional or 
supplementary to certificated service and not duplicative 
of it. The Board instead, however, entered a final order 
authorizing the “supplemental” air carriers to duplicate 
generally the operating systems of the local carriers. The 
extent to which this final order exceeds the terms of the 
commencement of the proceeding means that the certifi- 
cated local air carriers have been deprived of the due 
process guaranteed them by the Constitution and that 
their property rights have been invaded without notice 
and hearing. 


SUMMARY OF ARGUMENT 


1. The civil air transport system in this country is regu- 
lated by the Civil Aeronautics Board under the carefully 
conceived system of organization set forth in the Civil 
Aeronautics Act of 1938. The nature of the industry at 
the time that statute was passed, the legislative history of 
the Act, the clear wording of the statute itself and the 
traditional use of the certificate and exemption powers 
by the Board all indicate the heretofore unquestioned prin- 
ciple that general grants of operating authority must be 
conferred by certificates of convenience and necessity and 
that the Board’s exemption power is reserved for special 
eases involving an “undue burden” on a carrier, or “un- 
usual circumstances” affecting that carrier, or where utili- 
zation of the certification system would not be “in the 
public interest.” In the instant case, however, the Board 
has by exemption authorized the “supplemental” carriers 
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to operate between any pair of points they choose, includ- 
ing every pair of points served by the local air carriers, 
and to do so without any of the obligations of furnishing 
the satisfactory service required by the certificates of the 
local air carriers. This action is beyond the statutory 
power of the Board. The local air carriers are adopting 
the argument presented on this point in the principal brief 
of the Petitioners and are not making any separate argu- 
ment on the point in this supplemental brief. 


2. The Civil Aeronautics Act, like other similar regu- 
latory statutes, requires the Civil Aeronautics Board to 
base its orders on findings of fact, and in the case of an 
order granting an exemption, specifically on findings of 
“ondue burden,” “unusual circumstances” and “public in- 
terest.” To the extent that the Board order authorizes 
the “supplemental” carriers to duplicate the route systems 
of the trunk airlines and the international and overseas 
carriers, the Board purports to make findings by merely 
reciting the words of the statute, but to the extent that 
the order permits the “supplemental” carriers to operate 
over the systems of the local air carriers the Board does 
not only make no findings, even in the statutory formula, 
concerning the local air service system of the United States 
but, in fact, it completely ignores that system as if its order 
would have no effect thereon. The absence of the neces- 
sary findings of fact can hardly be demonstrated more 
conclusively than by pointing out that not a single word 
of the opinion specifically refers to the effect of the ex- 
emption authorized thereby upon the local service air- 
lines and yet nothing in the exemption as ordered prevents 
its utilization by the “supplemental” carriers in direct com- 
petition with the certificated local carriers. The local car- 
riers are adopting the argument of the Petitioners’ main 
brief on this point, but they make some additional argu- 
ment with reference to their own special situation in this 
brief. 
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3.’ When the Board began its Large Irregular Air Car- 
rier Investigation, it purported to be probing service ‘‘ad- 
ditional or supplemental” to certificated services and not 
“duplication” of such service. By merely asserting that 
words like additional or supplemental have no precise 
meaning, the Board seeks to justify a grant of authority, 
pursuant to exemption, which would permit every one of 
the “supplemental” air carriers to operate between every 
pair of points served by the certificated local carriers. 
Hardly could a more sweeping case of general duplication 
be imagined. The local carriers at the time of the com- 
mencement of the proceeding relied on the Board’s initial 
order as a basis for concluding that general duplication 
of their own route systems was not involved in the investi- 
gation. Promptly upon the issuance of Board Order No. 
B-9744 the certificated local air carriers took appropriate 
steps to protect their rights by intervention, and the Board 
would not even allow them to defend their rights by that 
avenue. The casualness of the Board toward the defini- 
tions of “additional,” “supplemental” or “duplication” has 
caused the Board in its final order to grant powers far 
beyond anything contemplated when the investigation be- 
gan and consequently denied the certificated local service 
airlines the constitutional and statutory rights to notice 
and hearing to which they were entitled. The local air- 
lines adopt the argument of the Petitioners’ principal brief 
on the similar point, but they also make certain points with 
special reference to their own place in the litigation. 





li 
ARGUMENT 


L The Exemption Issued by the Board in the Order Under Review 
Exceeds the Scope of the Board's Statutory Powers. 


The local service airlines adopt the argument presented 
on this point in the principal brief of the Petitioners. 


IL The Order Under Review Fails to Make Findings Necesscry 
Support Granting of an Exemption and is Therefore Invalid. 

In addition to adopting the argument set forth in the 
principal brief of Petitioners herein, this supplemental 
brief will set forth the particular deficiencies of the order 
under review with respect to the specific extent to which 
it permits the “supplemental” air carriers to compete with 
the local service carriers. 


The opinion of the Board refers repeatedly to the com- 
petition which its Order No. B-9744 will generate between 
the “supplemental” air earriers and the domestic trunk 
airlines and speculates freely on the ability of the latter 
to withstand that competition. The opinion likewise makes 
some references to the fact that the domestic trunk lines 
are virtually subsidy free and it assumes that this fact 
guarantees a hardihood which should act as adequate pro- 
tection against the proposed competition. The opinion fur- 
ther distinguishes the situation of the international car- 
riers from that of the domestic trunk carriers and poimts 
out that, as of the time of the opinion, they were subsidized 
to the extent of approximately $25,000,000 per year. 


Nowhere in the opinion is any reference made to the 
local service airlines or to the impact upon them of the 
competition which Order No. E-9744 is capable of gener- 
ating. Nowhere is reference made to the fact that as of 
the time of the Board’s opinion the subsidy of the local 
service airlines was running at the rate of approximately 
$22,000,000 per year. 


The order under review permits each and every one 
of the forty-nine “supplemen ” carriers benefiting by the 
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exemption which it confers to make up to ten round trips 
per month between any pairs of points in the United States. 


The impact of this gratuity will be especially severe to 
the local service airlines in two special respects. Normally 
service over a local airline route segment is two round trips 
per day; less bountiful segments are served on a one round 
trip per day basis. There are, to be sure, some other seg- 
ments where relatively advantageous population density 
and the energy of the local carrier in question has devel- 
oped traffic volume sufficiently to justify more than the 
two round trips recognized as normal or standard service, 
and in a fraction of these latter additional flights the Board 
has permitted the local service airline in question, by spe- 
cial provision, to overfly some of the intermediate points 
between the segment terminals. Even in those exceptional 
eases, however, where more than two round trips per day 
are being flown by the local carrier rendering the service, 
that carrier is still obliged by the Board to stop at every 
point on that particular segment at least twice per day. 


One may readily see the extent to which the ten round 
trips per month authorized by the order under review 
would duplicate a certificated service of one or two round 
trips per day and the substantial extent to which the serv- 
ice exempted by the order under review would duplicate 
the certificated service. One may just as readily see that 
just three “supplemental” carriers acting in concert could 
accomplish a 50% duplication of the normal two trips 
per day which characterize most local air service segments 
or a 100% duplication of the “thin” one round trip per day 
- segments. 


Even more significant, however, in the case of the local 
service airlines is the fact that on a very high percentage 
of segments receiving daily or twice daily service there 
may be an average of only ten profitable round trips per 
month. The very nature of the points served by the local 
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air carriers makes those smaller airlines heavy weekend 
earriers and otherwise heavy seasonal performers. Many 
of the points served exclusively by local airlines are holi- 
day or vacation points where the air traffic almost by defi- 
nition is seasonal and where the relatively lucrative loads 
of the high volume season go a long way toward offsetting 
the financial penalties imposed by the certificated obliga- 
tion of furnishing regular service during the slack travel 
time. The certificated local carrier is under obligation 
to furnish service, including the mail service, seven days 
a week and twelve months a year. Although the order un- 
der review permits any “supplemental” carrier which 
chooses to do so to exploit for its own benefit the relatively 
good traffic of the high volume days or periods on any lo- 
cal airline segment it selects, no support whatever may be 
found in the opinion or record for permitting that stun- 
ning blow to the well ordered system of national air trans- 
portation and indeed no reference is even made by the 
Board to it or to its effect on the subsidy requirements of 
the local carriers. 


Many local service points, for example, are towns where 
the principal economic activity is a military installation 
and where the principal air traffic is the support of that in- 
stallation. The military personnel there may only ride the 
local airline on weekends for leave purposes, and they may 
utilize its facilities fully (and, incidentally, to its profit) 
at that time, but those same military personnel want to 
get their mail every day in the week, not just on the days 
when the volume of passenger traffic makes it profitable to 
operate the flight. Heretofore the faithful midweek opera- 
tion of lightly loaded aircraft to such points by the certifi- 
cated local carriers has been compensated, at least par- 
tially, by the relatively high volume of the weekend. Now 
Board Order No. E-9744 lets the “supplemental” carrier 
poach that traffic which made the midweek operation some- 
thing less than economically prohibitive. 


Similarly, many local service points which are served 
twelve months of the year carry a high percentage of their 
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annual traffic during the summer vacation months. The 
residents of those communities want year-round air serv- 
ice; the certificated carriers furnish it, and its cost is largely 
absorbed by the vacation traffic. Now Board Order No. 
E-9744 lets the certificated carrier operate without com- 
petition during the unremunerative months and lets the 
“sypplemental” carrier enjoy the bounty of the good 
months. 


The Board’s opinion and order completely ignore the 
fact that the local air carriers, subsidized though they are, 
depend to an extraordinary degree on peaks of traffic for a 
high proportion of their revenues. And the Board’s opin- 
ion and order likewise ignore the exaggerated economic im- 
pact which the loss of only a relatively few passengers 
would have on the local carriers which averaged in 1955 
only a fraction over ten passengers per flight and which 
were happy to see that average load (approximately a one 
passenger improvement over 1954’s performance) boosted 


by the peaks of travel which the Board now seems to want 
to see the “supplemental” carriers share. 


Also completely ignored by the Board is the advantage 
which it confers on the “supplemental” carriers by letting 
them fly between such pairs of points as they select with- 
out any inhibitions whatsoever from the Board. When a 
certificated local carrier renders service between point A 
and point BE, it does so via points B, C, and D in accord- 
ance with the terms of its certificate.* Points B, C, and D 
are'usually the smallest towns on the segment, and the seg- 
ment could usually be served more profitably by fiying non- 
stop from A to E. Naturally the traveller at A would pre- 
fer to proceed directly to E without the inconvenience and 
lost time of the intermediate stops; that non-stop service 


2 Allegheny Airlines, for example, connects New York with Washington via 
Easton, Md., Ocean City, Md., Atlantic City, N. J., and Asbury Park, N. J. 
Southwest Airways connects San Francisco with Los Angeles via Santa Cruz, 
Paso Robles, Santa Maria and Oxnard. North Central Airlines connects 
Duluth with Chicago via Ironwood, Rhinelander, Oshkosh and Milwaukee. 
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is exactly what the Board’s Order No. E-9744 permits the 
“sypplemental” carrier to offer, to the competitive disad- 
vantage and the economic loss to the certificated carrier 
which the Board prohibits from offering the same non-stop 
service to the same travelling public. 


The Board has not only failed to make the necessary find- 
ings that the “public interest” requires the routes and 
points of the local service airlines to be duplicated by the 
“sypplemental” carriers, but on the contrary it has not 
so much as referred to the public interest in that respect. 


Likewise with respect to ‘‘undue burden,”’ the Board has 
failed so much as even to discuss the impact of its order 
on the local air carriers. 


Hudson Transit Lines v. United States, 82 F. Supp. 153 
(D. C. S. D. N. Y. 1948) is squarely in point to demonstrate 
that the Board erred in making its order so broad as to 
permit the “supplemental” carriers to compete directly 


with the local service airlines without having made the 
necessary findings on which to base such an order. 


The local service airlines adopt the argument on the 
similar point set forth in the principal brief of the Peti- 
tioners, and they wish to add thereto a short argument 
showing the special application of the point to the local 
carrier situation. 


The Board’s orders establishing the investigation here 
concerned emphasized that the search would concern serv- 
ice “additional and supplemental to the present service 
and not a mere duplication of such service.” 


No findings were made in the opinion of the Board here 
under review to establish the fact that there was any need 
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for any service supplemental to the presently certificated 
local air service, and yet each of the forty-nine “supple- 
mental” carriers benefited by the exemption granted by 
Board Order No. E-9744 would be authorized to duplicate, 
to the extent of ten round trips per month, every pair of 
points in the entire local air service system. In the case 
of those local service segments where daily or twice daily 
service is rendered but where the profitable traffic moves 
on weekends, it is apparent that ten round trips per month 
would allow a fraction more than two round trips per week- 
end and thus even one “supplemental” carrier might well 
completely duplicate the profitable portion of the certifi- 
cated service being rendered. 


It is less than a year since the Congress directed the 
Civil Aeronautics Board? to replace the theretofore tem- 
porary certificates of the local service airlines with per- 
manent certificates of convenience and necessity. Now, 
however, the Board with one sweeping Order No. E-9744 
has, in effect, depreciated the certificates so recently 
granted. “... the grant of [a new] application, in the 
circumstances, necessarily involved the modification of [the 
old] outstanding license . . . to deprive [the license holder] 
of what had been assigned to it and to grant an applica- 
tion which would create interference on the channel given 
it was in fact and in substance to modify [the old] li- 
ecense.” Federal Communications Commission v. National 
Broadcasting Co., 319 U. S. 239, 244, 245. 


"he local service airlines, as a part of the certificated air 
transport industry, obviously had a statutory right to pro- 
test this invasion of their franchise by the Board, and 
the Board’s denial of the exercise of that right was error. 
Northwest Airlines v. Civil Aeronautics Board, 194 F. 2d 
339. Seaboard and Western Airlines v. Civil Aeronautics 
Board, 181 F. 24 515. Pan American Airways Co. v. Civil 
Aeronautics Board, 121 F. 2d 810. American President 
Lines v. Federal Maritime Board, 112 ¥. Supp. 346. 


1 Act of May 19, 1955, 69 Stat. 49, 49 U.S.C. 481 (e) (3). 
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That the concept of “supplemental service,” as contem- 
plated by the Board’s original order establishing the in- 
vestigation, is not reasonably meant to include services 
of the type which the Board ultimately authorized seems 
well established from the record in this very case. Not 
only did all thirteen certificated local air carriers inde- 
pendently arrive at the judgment that the investigation 
did not contemplate duplicating the service which they 
were rendering pursuant to their certificates, but their 
judgment was fortified by that of the two trial examiners 
who had the benefit of testimony over a period of about 
three years on which to base their conclusion and also 
by the judgment of the two dissenting members of the 
Board itself. 


Since the order under review purports to authorize each 
of the “supplemental” carriers substantially to duplicate 
the operations of the certificated local carriers without 
so much as a reference to that fact in the opinion, that 


order is beyond the scope of the proceeding as established 
and is, therefore, an unlawful denial of the due process 
guaranteed by the Fifth Amendment and has been entered 
without proper notice and without furnishing the certifi- 
cated local air carriers an opportunity to be heard. 


CONCLUSION 


For the reasons set forth above Civil Aeronautics Board 
Orders No. B-9744 and No. E-9884 should be set aside. 


Respectfully submitted, 


Joun F’. FLospere, 
Frepertck M. RowE 
800 World Center Building 
Washington 6, D. C. 
Attorneys for Petitioners 
March 26, 1956 
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Statement of Question Presented 


1. Whether the Civil Aeronautics Board erred in failing 
to make findings and give consideration to the effect of the 
authority granted on the public interest as it encompasses 
the national transportation system as a whole and railroad | 
passenger service in particular. 
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IN THE 


Huited States Court of Appeals 


For the District of Columbia Circuit 


No. 13,1217 


ABILENE & SOUTHERN RAILWAY, ET AL., 


Petitioners, 
v. 


CIVIL AERONAUTICS BOARD, 
Respondent. 


ON PETITIONS FOR REVIEW OF ORDERS OF 
THE CIVIL AERONAUTICS BOARD 


SUPPLEMENTAL BRIEF FOR RAILROAD 
PETITIONERS 


Jurisdictional Statement 


Petitioners, the common carrier railroads listed in the 
Appendix, infra, pp. i-iv, seek review of the order of the 
Civil Aeronautics Board decided November 15, 1955. 


This order grants an exemption from provisions of the 
Civil Aeronautics Act of 1938 to 49 irregular air carriers 
which exemption permits them to operate, between every 


4Consolidated with Nos. 13044, 13045, 13048, 18052, 13054, 13061, 13063, 
13064, 13068, 13116, 13117, 13118, 13120. 
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pair of points in the United States, ten flights per month 
on a regularly scheduled basis carrying individually- 
ticketed passengers and individually-waybilled shipments of 
freight and to operate an unlimited number of flights carry- 
ing either passengers or freight when the entire capacity 
of the aircraft has been chartered. 


Petitioning railroads are common carriers of passengers 
and freight. The exemption granted the irregulars will 
permit them to compete with the railroads for traffic, some 
of which is now moving by rail, and divert traffic from the 
railroads to themselves, thus depriving the railroads of 
revenues necessary to maintain service required by the 
public interest. - 


The railroads’ petition for review was filed January 13, 
1956. The jurisdiction of this Court is invoked under Sec- 
tion 1006 of the Civil Aeronautics Act of 1938, as amended 
(52 Stat. 1024, 49 U.S.C. § 646). The standing of the rail- 
roads to maintain this action is clear. See Federal Commu- 
nications Commission v. Sanders Bros. Radio Station, 309 
US: 470; Alton Railroad Co. v. United States, 315 US. 15; 
National Coal Association v. Federal Power Commission, 
89 U.S. App. D.C. 135, 191 F. 2d 462; City of Pittsburgh v. 
Federal Power Commission, .... U.S. App. D.C. ...., ..-- 
F, 2d ...., No. 12895, decided March 8, 1956. 


Statute Involved 


The statute involved (hereinafter called ‘‘the Act”) is 
the Civil Aeronautics Act of 1938 (52 Stat. 977, 49 U.S.C. 
Sec. 401 ff.). | 


Statement of the Case 


The facts are stated fully in the brief of petitioners, 
American Airlines, et al., to which the Court is respectfally 
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referred. As this brief is confined almost entirely to the 
single issue of whether the Board. erred in failing to con- 
sider the effect of the operations authorized on the public 
interest as it encompasses the national transportation sys- 
tem as a whole and railroad passenger service in particu- 
lar, only an abbreviated statement of the case will be given 
here. 


Petitioners are common carriers by railroad of passen- 
gers and freight providing service to some 50,000 points 
in the United States. Such service is provided subject to 
regulation by the Interstate Commerce Commission and 
various state regulatory bodies. 


The 49 carriers permitted to conduct operations by the 
Board’s order under review in this proceeding have been 
designated in the past as large irregular air carriers and 
irregular transport carriers. The distinction is not impor- 
tant here and for the purposes of this brief both classes 
of carriers will be referred to collectively as ‘‘irregulars.”’ 


Since passage of the Act, carriers engaged solely in non- 
scheduled operations were exempted by the Board from the 
requirement of obtaining a certificate and from most of 
the other provisions of Title IV of the Act. Until the end 
of World War II, the nonscheduled services performed by 
these exempted carriers were conducted with small aircraft 
and were not competitive with the certificated airlines or 
the railroads. 


At the end of World War II, a considerable number of 
large aircraft became available by purchase or lease from 
the military at nominal and below-market prices. The air- 
craft were acquired by various persons who operated them 
under color of the existing nonscheduled exemption to 
transport large numbers of passengers over long distances 
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on either a charter or individually-ticketed basis. These 
services were offered on @ second-class or ‘‘coach’’ basis 
at rates per passenger mile lower than the fares of the 
certificated airlines for standard service and approximating 
those for railroad coach service. These services of the 
irregulars were directly competitive with the certificated 
airlines and the railroads. 


At the time these developments were taking place the 
Board did not even have a record of who these carriers 
were, In an effort to bring this new transportation system 
under control, the Board in 1946 required carriers operat- 
ing under the nonscheduled exemption to file reports stat- 
ing their identity and scope of operation. After June 10, 
1947, such carriers were required to obtain a Letter of 
Registration from the Board. Such letters were issued on 
request without any showing of public need for the opera- 
tions or of fitness and ability of the carrier to conduct 
operations. These Letters of Registration were subject to 
immediate suspension in the public interest and subject to 
revocation for knowing and wilful violation of the Act or 
the Board’s regulations. On August 6, 1948, after 142 Let- 
ters of Registration had been issued, the Board announced 
that the class was closed and that no further letters would 
be issued. 


‘In May, 1949, the Board decided to terminate the general 
exemption under which the large irregular carriers” were 
operating and to substitute individual exemption authoriza- 
tions which would be issued to carriers who filed an appli- 
cation and showed a justification for the authority they 
sought. June 20, 1949, was set as the date on which the 
general or ‘‘blanket’’ exemption was to terminate and by 
that date 97 irregulars had filed applications for individual 


2 Those using aircraft of over 12,500 pounds gross take-off weight. 
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exemptions. The Board allowed the carriers to continue im 
operation to the same extent they were permitted under the 
general exemption until the Board had acted on the par- 


ticular carrier’s application for an individual exemption 
order. 


By September, 1951, the Board had granted 17 of these 
applications. Operators receiving individual exemption au- 
thority were designated Irregular Transport Carriers and 
were permitted to operate under the terms of the orders for 
a limited period not exceeding two years. The Board had 
46 exemption applications still awaiting either hearing or 
fnal determination when on September 21, 1951, the Board 
issued the order instituting the proceeding * which resulted 
in the matter on appeal here. 


The order instituted a general investigation to obtain 
‘nformation concerning current operations of the irregulars 
so the Board could determine its future policy with respect 
to them. The order also provided that the pending applica- 
tions for individual exemption orders be consolidated into 
the proceeding and that the applications of Irregular 
Transport Carriers which had already been decided be re- 
opened so that the ‘<eonelusion of policy to be formulated 
by the Board in this proceeding’? would be made applicable 
to those carriers. Pending the conclusion of the hearing, 
the irregulars were allowed to continue to operate under 
the terms of the ‘‘blanket’’ exemption of May, 1949. 


Subsequent orders were issued clarifying the nature of 
the proceeding. The railroad petitioners filed a Petition 
for Leave to Intervene which was granted by the Board.* 


Hearings commenced before Examiner Ralph L. Wiser 
and Richard A. Walsh on September 3, 1952. After pre- 


2 Board Order No. E-5722, dated September 21, 1951 (Tr. 41458). 
«Board Order No. E-6420, dated May 13, 1952 (Tr. 42444). 
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sentations on the questions of public interest by the Burean 
ef Air Operations and various intervenors, ineluding the 
railroads, hearings were held at which individual appli- 
eants were given an opportunity to present evidence as to 
the need for their services, the limited or special nature of 
their proposed service, the extent to which they would be 
burdened by complying with the Act and the Board’s regu- 
Jations, and their fitness and ability. The railroads and 
other intervenors attended these hearings, cross-examining 
witnesses and presenting rebuttal evidence. 


Hearmgs continued on this basis until January 20, 1954, 
when, after hearings on 30 of the applicants had been com- 
pleted, the Beard issued Order No. E-8052 (Tr. 43934-7), 
which directed that no further hearings be held on the 
fitness and ability of individual applicants. Future hear- 
ings were limited to ‘‘the requirements of the public inter- 
est and the public convenience and necessity’’ for the serv- - 
ices of irregulars as raised by issues 1(1) through 1(7) 
as set forth in the Board’s order No. E-5722, instituting 
the proceeding. 

‘Hearings on the limited issues proceeded and included 
farther presentations by various intervenors, including the 
railroads. The hearings concluded on May 19, 1954. After 
filing of briefs by parties, including the railroads, the 
Examiners issued their Initial Decision March 29, 1955. 
This decision would have limited the future operations of 
the irregulars to: 

(I) three round-trip flights per month between any two 

_ points carrying individually-ticketed passengers; 

(2) an unlimited number of passenger charter flights where 
one person charters 50 percent or more of the plane for 


his own account and is not in turn reimbursed by 
others; 
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(3) an unlimited number of charter flights transporting 
cargo between points not served by all-cargo flights 
of certificated carriers ; 

(4) an unlimited number of flights where the Department 
of Defense is the charterer. 

Exceptions to the Initial Decision and Briefs to the Board 
were filed by the railroads and other intervenors and oral 
argument was presented. 


On November 15, 1955, the Board, with two members dis- 
senting, issued the order under review here. This order 
did not discuss the participation of the railroads in the 
proceeding nor give any consideration to the effect of the 
authority granted on the public interest as it includes ade- | 
quate railroad service. The discussion in Examiners’ fni- 
tial Decision concerning the railroads was included in the 
portion of the Initial Decision adopted by the Board.® 


The railroads and other intervenors filed petitions for 
reconsideration with the Board. These were denied in an 
order issued December 29, 1955, and served December 30 
1955. In this order the Board again failed to give considera- 
tion to the effect of its action on the railroads in its deter- 
mination of the public interest. Petitions for review to this 


Court followed. 


As the result of prehearing conferences held pursuant 
to Rule 38(k) of the Court’s Rules of Practice, the Court 
ordered that issues raised by the petitions which were pri- 
marily questions of law be briefed, argued and decided as 
soon as possible, and that issues which required an exten- 
sive review of the record be deferred for briefing and deti- 
sion at a later date if necessary. The issues were set forth 
in the Court’s Prehearing Order and numbered 1 ‘through 


5. Attached to the Board’s Opinion and Order and captioned “Mxcerpts 
from the Initial Decision.” 
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9. Issues Nos. 1, 2, 3, 4, 9, and 9 were ordered to be con- 
sidered as soon as possible. Petitioners were permitted to 
fle a consolidated brief on issues Nos. 1 through 5 and 
supplemental briefs directed to special issues. Issue No. 9 
relating to the Board’s consideration of the public interest 
as it encompasses the national transportation system and 
railroad passenger service in particular is the issue to 
which this supplemental brief is directed. 


Statement of Points 


The Board Should Consider the Effect of Its Grant on Com- 
peting Forms of Transportation In Determining the Public 
Interest. 


The Board Failed To Make Findings Which Reflect Consid- 
eration of the Effect of the Authority Granted on Railroad 
Passenger Service. 


Summary of Argument 


The arguments raised by Issues Nos. 1 through 5 as set 
out in the Court’s Order on Prehearing Conference are set 
forth at length in the Brief for Petitioners, American Air- 
lines, et al. Railroad petitioners rely on and support these 
arguments. The argument in support of Issue No. 9 as 
set forth in the Court’s order may be summarized as 
follows: 


‘The authority granted by the Board in the order being 
appealed requires a determination of the public interest. 
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The factors set forth in Section 2 of the Act which the 
Board shall consider ‘‘among other things”’ as being in the 
public interest are not exclusive criteria. 


Section 2 does not limit the scope of the public interest 
nor does it relieve the Board of responsibility for its acts 
which might not be in the public interest because of their 
adverse effects on other forms of transportation. 


In deciding what elements can be considered as in the 
public interest the Board should look to Congressional 
policy as expressed in other statutes, interpretations placed 
on those statutes by the courts and administrative agencies, 
and the expressions of policy by administrative agencies 
and other responsible bodies. 


The public interest as expressed in legislation and as 


interpreted by the courts has a direct relation to adequacy 
of transportation service, its essential conditions of econ- 


omy and efficiency and to appropriate provision and best 
use of transportation facilities. 


An adequate transportation system has been maintained 
by Congress through regulation and control and the imher- 
ent advantages of one form of transportation must be sur- 
rendered in order that another form of transportation may 
survive. 


The survival of a system of railroad passenger transpor- 
tation is a matter of public interest and should be given 
consideration in any determination of the public interest 
by the Civil Aeronautics Board where its acts affect rail- 
road passenger service. 


The Board did not consider the effect the operations it 
authorized the irregular air carriers to perform would have 
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on railroad passenger service. The Board compared total 
rail revenues with total irregular revenues and determined ~~ 
it was not necessary to consider the effect of the operations 
authorized on the railroads i in determining the public inter- 
est. 

Failure to compare railroad passenger revenues with the 
passenger revenues of the irregulars was error. The Board 
failed to consider that the irregulars compete directly with 
the railroads for passenger traffic, that the railroads have 
equipment used exclusively for passenger service and that 
passenger service is often conducted at a loss. The Board 
also failed to consider that the railroads are the only form 
of transportation capable of substantially expanding its 
services in time of emergency to meet increased demands. 


The diversion of passenger traffic from the railroads by 
private automobiles does not excuse the Board from con- 
sidering the effects of its acts on the railroads. The limited 
traffic available to common carriers should be distributed 
among them as best meets the requirements of the public 
interest. 


In determining the public interest the Board cannot con- 


fine its considerations to one particular grant of authority. 
The mere fact that the immediate grant will not ‘ruin rail- 
road passenger. service does 1 not Telieve ‘the Board of the 
duty to consider the effect of its grant in. combination with 


other fact r factor: Ors ar 5 and. ‘other ‘grants. 


Continued diversion of railroad revenue to the irregulars 
and destruction of the passenger fare structure through the 
irregulars’ rate cutting practices will cause the railroads 
to reduce the services currently offered and impair their 
ability to expand their services in time of war. The Board 
erred in failing to consider these essential elements of the 
public interest and its order should be set aside and 
remanded. 





The Board Should Consider the Effect of Its Grant on Com- 
peting Forms of Transportation In Determining the Public 
Interest. . 
A. Introduction 
The arguments that the Civil Aeronautics Board does not 
have the power under Section 416(b) of the Act to-grant 
an exemption to conduct operations to the extent permitted 
the irregulars and that the Board did not make sufficient 
basic findings to sustain the grant of such an exemption, 
raised by issues Nos. 1 through 5 of the Court’s order on 
rehearing conference, are set forth at length in the Brief 
for the Petitioners, American Airlines, et al. In order to ~ 
avoid repetition, the railroad petitioners rely on and sup- 
port those arguments and submit only the following addi- 
tional observations. 


A determination of the public interest is basic to the 
action taken by the Board which is the subject of the appeal ~ 
here. The Board in its order makes the ultimate findmg 
that the ‘‘public interest’? requires the establishment of | 
a class of carriers authorized to perform the services in 
question. Section 416(b) of the Act, set forth in Appendix, p. 
vii, under which the interim exemption is granted, requires 
the ultimate finding that enforcement of those provisions 
of the Act, which would prevent the irregulars from per- 
forming these services, is ‘‘not in the public interest.”’ 

In determining the public interest the Board failed to 
give consideration to certain essential factors which bear 
on that public interest. 


The Board’s opinion itself makes no reference to the 
railroads’ position in the proceeding and gives no consid- 
eration to the effect of its action in granting authority on 
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the national transportation system as a whole or on the 
railroads in particular. The effect on the railroads is 
treated by the Board only to the extent it adopted certain 
findings and discussion in the Initial Decision of the Exam- 
iners.© These findings and discussion stated as follows: 


‘The railroads generally take a position similar to 
‘that of the certificated airlines. In addition, they argue 
that the railroads are important to the national econ- 
omy and to the national defense, both in terms of the 
transportation service they provide and their expendi- 
‘tures which contribute to the national income, that 

the great expansibility of railroad transportation is 
significant advantage that although efficiency in rail- 
road operation has increased, the railroads have for 
‘some time earned inadequate income. They fear that 
' authorization of operations by irregular air carriers 
will permit those carriers by a selective, pick-and-choose 
method, to take enough traffic from the railroads to 
bring about eventual crippling of the railroad plant. 
- The air transportation system as a whole does, without 
' question, constitute a significant competitor to the 
railroads. However, it is improbable that authoriza- 
tions herein which would, by virtue of the scope of 
the proceeding, be limited to supplemental and addi- 
- tional air transportation and which would constitute 
a relatively small percentage of the air transportation 
~ gystem’s total could result in significant adverse effects 
on the railroads on an over-all basis. For example, 
total yearly operating revenues of the railroads in 
1951, 1952, and 1953 amounted to over 10 billion dollars. 
- In comparison, the transportation revenues of the ir- 
_ regular air carriers in 1952, their highest year, amount- 
ed to 71 million dollars (including revenue from for- 
eign transportation), and total revenues, to 83 million 
dollars, or less than one percent of the revenue of 
the railroads. The inconsequential effect on the rail- 


*Opinion, p. 4, footnote 6 (Tr. 48535); Excerpts from Initial Decision, 
pp. 40-41 (Tr. 48622-23). 
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roads of the air transportation here involved becomes 
of even less relative importance when considered m 
the light of the generally recognized fact that the 
greatest competitor of the railroads in the passenger 
field appears to be the private automobile, against 
which they can be given little regulatory protection. 
Accordingly, it is not necessary to pass here upon the 
extent, if any, to which the Board should in its pro- 
ceedings consider adverse effects upon the railroads 
as one of the elements of the public interest. The 
‘ railroads’ general contentions that they, as competi- 
tors, are entitled to maintenance of sound economic 
conditions in the air transport industry require no 
particular consideration as a separate argument. Obvi- 
ously, the Board should in this proceeding follow the 
mandate of the Civil Aeronautics Act which requires 
it to consider fostering of sound economic conditions 
in air transportation as in the public interest.’’ 


The findings and discussion set out above do not consti- 


tute adequate consideration of the public interest as it en- 
compasses the national transportation system and railroad 
passenger service in particular. 


B. Scope of the Public Interest 

The determination of the public interest required for 
a grant of authority to the irregulars requires considera- 
tion of the effect of Board action on the national transpor- 
tation system as a whole. 


The declaration of policy contained in Section 2 of the 
Act, set forth in the Appendix, p. v, is clear that the factors 
which the Board is directed to consider as being in the 
public interest in its regulation of air transportation are 
not the exclusive criteria of the public interest, but are 
factors to be considered ‘‘among other things.’’ The list- 
ing of these factors does not limit the scope of the matters. 
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which the Board may consider nor does it relieve the Board 
of the responsibility of its acts which would not be in the 
public interest because of their adverse effect on other 
forms of transportation. 


The Act does not specify what other elements constitute 
the public interest. It is necessary therefore to look to 
other expressions of national policy to determine the scope 
of public interest which should govern the Board’s con- 
siderations. Such a method of statutory construction has 
been approved by the courts. In United States v. Lowden, 
308 U.S. 225, the Court was faced with the question of 
whether or not the Interstate Commerce Commission could, 
in determining the public interest, consider the effect of 
a proposed railroad consolidation on the employees of the 
railroad and impose conditions to protect the employees. 
The statute under which approval of the transaction was 


sought required a finding that the consolidation would pro- 
mote the public interest, but was silent as to whether or 
not the effect of the transaction on the employees should 
be considered (48 Stat. 217, 49 U.S.C. then § 5(4)). 


In deciding whether or not the granting or withholding 
of the protection afforded to the employees by the imposed 
conditions could have any influence and effect on the main- 
tenance of an adequate and efficient transportation system, 
the Court considered not only the other provisions of the 
particular statute involved, but the history of railroad labor 
relations, the report to the President of a special com- 
mittee appointed to submit recommendations upon the 
general transportation situation, the history of legislation 
regulating railroad labor relations, and legislation then 
pending in Congress. 


‘The Court has also held that regulatory bodies in arriv- 
ing at a decision must consider overlapping and inconsist- 
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ent policies contained in statutes other than their organic 
act or the statute on which they are basing their action. 
In McLean Trucking Co. v. United States, 321 U.S. 67, the 
Court in considering whether or not the Interstate Com- 
merce Commission should take into consideration the anti- 
trust laws in deciding if a consolidation of motor carriers 
is in the public interest said at pages 79-80: 


‘¢. The Commission’s task is to enforce the Inter- 
state Commerce Act and other legislation which deals 
specifically with transportation facilities and problems. 
That legislation constitutes the immediate frame of 
reference within which the Commission operates; and 
the policies expressed in it must be the basic deter- 
minants of its action. 


‘<But in executing those policies the Commission may 
be faced with overlapping and at times inconsistent 
policies embodied in other legislation enacted at differ- 
ent times and with different problems in view. 
this is true it cannot, without more, ignore the jatter. 
The precise adjustments which it must make, however, 
will vary from instance to instance depending on the 
extent to which Congress indicates a desire to have 
those policies leavened or implemented in the enforce- 
ment of the various specific provisions of the legisla- 
tion with which the Commission is primarily and di- 
rectly concerned. Cf. National Broadcasting Co. v. 
United States, 319 U.S. 190; New Y ork Central Securt- 
ties Corp. v. United States, 287 US. 12.”’ 


See also, Federal Communications Commission v. R.C.A. 
Communications, Inc., 346 U.S. 86, 91-92. 


The Court in City of Pittsburgh v. Federal Power Com- 
mission, .... U.S. App. D.C. ...-) .--- B. 2d .2- 25 No. 
12895, decided March 8, 1956, in deciding whether or not it 








was within the Federal Power Commission’s power to. 


determine if the proposed conversion of a gas pipeline to 
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an oil pipeline was in violation of the national policy 
against monopoly stated as follows: 


‘Thus, if it appears that Texas Bastern’s project 
would tend to produce monopolization of a petroleum 
products market, the Commission cannot ignore that 
fact merely because it is an antitrust factor and such 
factors have been placed within the ken of the Attorney 
General. That he is specially competent as to the anti- 
trust laws does not make all other officers or agencies 
of the Government incompetent. . . . Although the 
Commission has no power to enjoin conduct as illegal 
under the Sherman Act or even to declare such illegal- 
ity, it certainly has the right to consider a congressional 
expression of fundamental national policy as bearing 
upon the question whether a particular certificate is 
required by the public convenience and necessity.”’ 


There is a clear national policy in favor of a financially 
sound and adequate system of transportation, which the 


Board cannot ignore. 


Beginning with the Transportation Act of 1920 (41 Stat. 
456) legislative policy has been directed toward the devel- 
opment of such a system. As noted by the Court in M@ cLean 
Trucking Co. v. United States, 321 US. 67, such Congres- 
sional policy ‘‘sought ‘affirmatively to build up a system 
of railways prepared to handle promptly all the interstate 
traffic of the country.’ Dayton-Goose Creek Ry. Co. v. 
United States, 263 US. 456, 478; Texas & Pacific Ry. Co. v. 
Gulf, C. & S. F. Ry. Co., 270 U.S. 266, 277. And in admin-- 
istering it, the Commission was to be guided primarily by 
consideration for ‘adequacy of transportation gervice, .. - 
its essential conditions of economy and efficiency, and... 
appropriate provision and best use of transportation fa- 
cilities .. 2 New York Central Securities Corp. v- United 
States, 287 U.S. 12, 25.”’ 
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Since the Transportation Act of 1920, subsequent legis- 
lation has made it clear that Congress determined the 
public interest required a controlled and coordinated na- . 
tional system of transportation to ensure adequate service. 
Congress has extended regulation to transportation other 
than railroads and has elaborated more fully the objec- 
tives to be achieved by its legislation. The Motor Carrier 





Act of 1935 (54 Stat. 919, ff. 49 U.S.C. Sec. 301, fF) was — } 


a comprehensive scheme of regulation for motor carriers, 
designed to result in ‘‘a system of coordinated transporta- ~ 
tion for the Nation which will supply the most efficient © 
means of transport and furnish service as cheaply as is 

consistent with fair treatment of labor and with earnings , 
which will support adequate credit and the ability to expand 


as need develops and to take advantage of all improve- - 


ments in the art.’? McLean Trucking Co. v. United States, 
321 U.S. 67, 80. 


The Transportation Act of 1940 brought water: carriers 
within the scheme of regulation (54 Stat. 929, ff., 49 U.S.C. 
Sec. 901A) and the Act of 1942 did the same for freight 
forwarders (56 Stat. 284, ff.; 49 U.S.C. Sec. 1001, ff.). 


The Congressional purpose to ensure the stability of the 
transportation industry found further expression in the 
enactment of the national transportation policy as part of 





the Transportation Act of 1940 (54 Stat. 899, 49 US.C. Aes 


preceding Sections 1, 301, 901 and 1001).” 
Protecting the public interest in an adequate system of 


transportation by rail as well as by other means has re- | 


quired the courts and regulatory bodies to curb the ad- 
vantage of one competing form of transportation m order . 
to preserve the services of another. SHE 


*Set forth in Appendix, pp. vili-ix. 
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- One of the inherent advantages of the national railroad 
system is that it can carry any type of shipment from any 
point in the United States to any other point. No other 
form of transportation can do this. Yet in Umted States v. 
Pennsylvania Railroad Company, 323 U.S. 612, it was held 
that the national transportation policy required the rail- 
roads to surrender this advantage in order to permit a 
water carrier to survive. The Interstate Commerce Com- 
mission had held that the railroads must deliver their 
loaded cars to Seatrain for transportation by water to 
points in the United States to which such cars could be 
carried by all-rail movement. The Supreme Court sustained 
the Commission’s action, and to do so it invoked the national 
transportation policy after noting: * ‘‘There is no language 
in the present Act, which specifically commands that rail- 
roads must interchange their cars with connecting water 
lines.?? With respect to the national transportation policy 


the Court said:* 


‘<This policy cannot be carried out as to Seatrain’s 
interstate carriage unless railroads interchange their 
cars with it.”’ 


In Interstate Commerce Commission v. Parker, 326 US. 
60, the Court approved a Commission order granting motor 
carrier authority to a railroad despite protests by motor 
carriers qualified to perform the service in question.. After 
quoting from the national transportation policy the Court 
said: ?° 

‘‘Railroads may, therefore, in appropriate places 


operate trucks. However, since the preservation of the 
 jnherent advantages of motor carriers is of equal im- 


*323 U.S. p. 616. 
*323 U.S. p. 616. 
396 U.S. pp. 67-68, 73. 
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portance with efficiency under the national transporta- 
tion policy, the Commission must weigh the needs of 
the railroad against disadvantages to the motor car- 
riers to find the balance of public convenience ‘and 
necessity in determining whether to grant a railroad 
application for motor operation where these certificates 
are required. * * ® (p. 73.) It must be expected, how- 
ever, that the Commission will be as alert to perform 
its duty in protecting the public in the maintenance of 
an efficient motor transportation system as it is in 
protecting that same public in the successful operation 
of its rail system.”’ 


In American Trucking Associations V. United States, 326 
U.S. 77, the Court reversed a Commission order granting 
motor carrier authority to a railroad because, it said, the 
Commission had not adequately considered: certain broad 
issues as to the effect of its order upon the general eco- 
nomics of the motor carrier industry. The Court said:* 


‘Tt is not enough that the railroad’s motor opera- 
tions are found by the Commission to be of a different 
character from the over-the-road motor operations be- 
cause they are integrated with railroad operation. 
The Commission must also consider the disadvantage 
to the public of @ serious impairment of the non-rau 
motor carriers.’’? (Emphasis added.) 


In Eastern-Central Motor Carriers Association v. United 
States, 321 U.S. 194, the Commission had cancelled certain 
truck volume minimum rate schedules by following prin- 
ciples applicable generally to rail volume minimum rate 
schedules. ‘The motor carriers charged that this action 
made it impossible for them to handle the traffic involved. 
The Supreme Court reversed, holding that the national 
transportation policy required the Commission to consider 
the subject in the light of that policy and to decide whether 


_ 2326 U.S. p. 86. 
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the policy made the application of different principles 
necessary- : 


The public interest in preserving an adequate system of 
rail transportation from the inroads of competing forms 
was stated by the Interstate Commerce Commission in 
Pacific Intermountain Express—Control—K eeshin Freight 
Limes, Inc., 57 M.C.C. 341. In denying an application for 
extensive motor carrier authority the Commission said 
(p. 377): 


‘The necessity for maintenance of the railroads to 
meet the needs of the commerce of the Nation is con- 
ceded by applicants. The soundness of the argument 
of the railroads that their financial strength and poten- 
tial for expansion to meet the needs of national defense 
must be preserved is beyond question. It is apparent 
‘that neither normal needs nor emergency needs can be 
met by other modes of transportation alone; nor can 
these needs continue to be met by the railroads, with 
other modes of transportation, unless the railroads can 
continue to receive a sufficient traffic volume to main- 
tain their plants and services.”’ 


It cannot be assumed that Congress would pursue a policy 
aimed at insuring an adequate system of transportation 
by railroad and on the other hand direct the Civil Aero- 
nautics Board to regulate air transportation in the public 
interest but without any regard to the effects of its actions 
on railroad transportation and the national transportation 
systems. 


Responsible groups other than Congress and the courts 
have made it clear that one mode of transportation cannot 
be regulated in a vacuum without reference to competing 
forms of transportation and the national system as a whole. 
The President’s Air Coordinating Committee in its report, 
Civil Air Policy, dated May, 1954, directed its attention 
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to the question of the role of air transportation in relation 
to other transportation. That report at page 7 states: 


‘<The national interest in promoting air transporta- 
tion must take account of the parallel national interest 
in the adequacy and economic soundness of all forms 
of transportation. This principle has assumed increas- 
ing importance as air transportation itself has grown 
in size and in competitive impact.”’ 


Another group, the Presidential Advisory Committee on 
Transport Policy and Organization, consisting of members 
of the cabinet who were directed to undertake a compre- 
hensive review of over-all Federal transportation policies 
and problems issued its report, Revision of Federal Trans- 
portation Policy, in April, 1955. This report set forth as 
its fundamental premise the absolute necessity of a trans- 
portation system by common carriers ‘‘who by statute are 
charged with the heavy obligation to serve all individuals 
and shippers alike to the extent of their physical capacities, 
on known schedules, at published rates, and without dis- 
crimination.’? The Committee also noted that ‘‘availability 
of this type of transportation is essential to the orderly 
and healthful operation of a peacetime economy and is 
indispensable to the national security in time of war.’” 


The role of the railroads in meeting the requirement of 
the public interest for such a system of transportation is. 
undisputed. The same Presidential cabinet committee 
states at page 5: 


‘The railroads may be expected to have the greatest 
flexibility in accommodating an expanded domestic 
traffic with a minimum increase in equipment, since 
other forms of transportation as a rule require addi- 
tions to equipment in direct ratio to an increase in 
traffic handled, and this is not the case with the railroad 
industry. Any policy which strengthens the railroad 
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base will tend to increase the built-in flexibility of 
our transportation plant.”’ 


The Board itself pays lip-service to the principle that 
the true common carriers, both air and surface, should be 
protected from irresponsible ‘¢nick-and-choose’’ competi- 
tion by adopting the conclusion of the Examiners on the 
basic economic philosophy applied in reaching their deci- 
sion: ” 


“Tt is the general opinion of transportation econo- 
‘mists in this country that the common carrier certi- 
ficated scheduled transportation service, which must be 
‘maintained by its operators so long as required by 
the regulatory body, regardless of cost and 
of loss, and at rates prescribed by the regulatory au- 
thority, is the backbone of the transportation service 
required by the people of the United States and should 
be protected to whatever extent may be in the public 
interest. This theory applies to both surface and air 
carriers. Pursuant to it, carriers providing other serv- 
ice, such as nonscheduled, irregular, charter, or per- 
"missive service, should not be allowed to interfere un- 
duly with the above regular service which is supplied 
under strict regulation. For the purposes of this deci- 
gion, the air transportation part of the above discussed 
regular service will be referred to as the basic air 
system.”’ 


The public interest requires in particular the continua- 
tion of an adequate system of railroad passenger transpor- 
tation. Exhibits introduced by the railroads in the pro- 
ceeding before the Board showed that they above all forms 
of| transportation were able to accomplish a significant 
expansion of their services during World War II to meet 
the demands of the emergency (Tr. 32027, 32125). Meas- 
ured against the total volume of wartime traffic increase 


—— ! 
8 Excerpts from Initial Decision, p. 41 (Tr. 48623). 
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no other agency of transportation made a significant con- 
tribution to that increase. The railroads were able to 
increase their non-commutation passenger miles from 18 
billions in 1939 to 90 billions in 1944. It hardly seems 
necessary to point out that this ability of the railroads to 
expand their passenger service will be essential in any 
emergency of similar scope in the future. 


If the continuation of an adequate system of railroad 
passenger transportation is in the public interest, it is 
proper to question if the Board gave consideration to the 
effect of its action on this system in determining the public 
interest. : 


il. 


The Board Failed to Make Findings Which Reflect Consid- 
eration. of the Effect of the Authority Granted on Railroad 
Passenger Service. : 


se effects upon the 
ziti raiser t.”? (Excerpts, 
A 3 “oars , 


‘The Examiners reached this conclusion by comparing the 
annual operating revennes_of the railroads (10 billion dol- 


lars) with the annnal transportation revenues of the 1r- 


regulars in their_highest.-year..(71_ million. dollars) and 
nding that it is improbable the operations of the irregulars 
as limited in their Initial Decision could result in significant 


ne He enim 


adverse effects on the railroads on any over- 


This reasoning fails to recognize any distinction between 
railroad passenger operations and railroad freight opera- 
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tions. Freight service is conducted at a profit and there 
is little competition between that service and the services 
of the irregular air carriers. Railroad passenger service 
on the other hand is often operated at a loss and is the 
class of railroad service with which the irregulars compete 
directly and from which they divert revenues. 


For example, all but 6 of the 49 irregulars granted 
authority by the Board handled passengers in the first nine 
months of 1953 while 33 of the 49 did not carry any cargo 
whatsoever, and of those that did the total carried amounted 
to only 58 million ton miles. It is evident that evaluation 
of the competitive effect of the authority granted on the 
railroads must be based on consideration of the impact of 
the irregulars’ passenger operations on railroad passenger 
operations. 


The Examiners’ finding adopted by the Board completely 
ignores the reality that the railroads have a considerable 
investment in equipment and facilities which are devoted 
exclusively to providing passenger service and which can- 
not be used to provide : freight service. 


The finding also ignores the showing of the railroads that 
the irregulars are in active and direct competition with the 
railroads for passenger traffic. Coach fares of the irregu- 
lars are only slightly higher than rail coach fares, and 
lower than first class rail-pullman fares. 


There has been a steady decline in railroad passenger 
miles during the period the passenger miles carried by the 
irregulars has increased (Tr. 32128). An actual determina- 
tion of the number of passengers diverted from the rail- 
roads to the irregulars would have required an interroga- 
tion of passengers travelling on the irregulars which, the 
Board notes, would have been an impossible task for the 
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irregulars themselves to accomplish (Order No. E- wee 
dated December 29, 1955, Tr. 49200). 


While it is difficult to measure exactly the extent to which 
the irregulars have diverted individual passengers from 


the railroads it is easily demonstrated that the military 


charter operations of 1 of the irregulars have depri rived the rail- ~ 
roads of millions. lions of < of dollars. of revenues. 


During 1953 the domestic military charter revenues of 
the irregulars amounted to $17,523,380 (ACTA Rebuttal 
Exhibit R-14, Tr. 31962; IMATA Exhibit D, Appendix 2, 
Tr. 32191). Under the procedures announced by the Depart- 
ment of Defense and the General Accounting Office, military 
passenger traffic moving in groups of 18 men or more is 
given to the mode of transportation that offers to provide 
service at the lowest price for a particular movement (33 
Comptroller General Reports 483). Thus much of the $17 
million received by the irregulars in 1953 from the Depart- 
ment of Defense for domestic military charter flights repre- 
sents revenues diverted from the railroads. 


The discussion of the Examiners pertaining to the rail- 
roads disregards the uncontroverted testimony of Dr. Par- 
melee, the railroads’ expert witness, that the steady decline 
in railroad passenger revenues has been due to the competi- 
tion of both the irregular and certificated airlines (Tr. 2256, 
2298, 2346) and that this competition may cause the rail- 
roads to reduce their passenger equipment and that their 
ability to expand their services in times of national emer- 
gency will be impaired (Tr. 29944). 


The Examiners’ cavalier and summary treatment of the 
railroads’ position demonstrates a complete refusal to rec- 
ognize the public interest in an economically sound rail 
passenger service as reflected by the statements of respon- 
sible public bodies. 














The Interstate Commerce Commission in its annual re- 
ports has consistently directed its attention to railroad 
passenger operations and the railroad passenger deficit in 
particular2* Its 69th Annual Report for the year ended 
November 1, 1955, referred to the $670 million passenger 
deficit in 1954 and commented: 


“The deficit operation of railroad passenger trains 
continued to be a vexing problem for us, the State 
commissions, and the railroads themselves, and was 
aggravated in 1954 by dechining revenues both in pas- 
senger and freight service. 


Revenues from transportation of passengers 
‘amounted to approximately $767 million in 1954 and 
were about $74 million less than in 1953.”’ 


In addition to the Interstate Commerce Commission, the 
National Association of Railroad and Utilities Commission- 
ers, representing state administrative officials charged with 
responsibility for providing adequate transportation serv- 
ice within their respective states, have voiced concern over 
the railroad passenger deficit because of its impact on the 
financial stability of the railroads and the ability of the 
railroads to maintain necessary passenger train service 
and adequate reserve capacity. The Association has had 
a special committee studying the passenger deficit problem 
since 1951. The Report of the Committee * in 1954 (Senate 
Document No. 24, 84th Congress, 1st Session, Mareh 28, 
1955) stated: 


‘< . . The latest figures released by the Interstate 
' Commerce Commission staggered your committee with 


ew 
*On March 22, 1956, the Interstate Commerce Commission on its own 
motion instituted an investigation into the Railroad Passenger Train 
Deficit in I.C.C. Docket No. 31964. 


“Report of the Special Commit on Cooperation With the Interstate 
Commerce Commissi 


ttee 
on in the Study of the Railroad Passenger Deficit 
Problem. 
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the fact that the railroad passenger deficit in 1953 
soared to $704,574,000—the highest level in history. 
This enormous revenue deficiency coupled with the 
sharp reduction in both gross and net freight earnings 
which began in September of 1953 and which has con- 
tinued up to the date of this report, has changed the 
passenger deficit from a problem to a serious threat 
to the economic stability of the railroads. 


‘‘Byen the astronomical figure of $704 million does 
not reveal the true import of these losses. Although 
the mere size of the 1953 passenger deficit is enough 
in itself to cause deep concern to the industry and to 
our regulatory commissions, the fact that this deficit 
dissipated in 1953 nearly 39 percent of the railroads’ 
net operating income from freight service during the 
year in which the railroads earned their greatest gross 
revenues in history, points up much more emphati- 
cally the significance of the losses. . . . It will be noted 
that the 1953 passenger deficits wiped out fully two- 
thirds of the freight earnings of three large carriers 
and dissipated more than 50 percent of the freight 
earnings of six other roads.”’ 





The yearly reports of the special committee on the pas- 
senger deficit have consistently warned that the diversion 
of military passenger traffic to the irregulars constitutes a 
serious loss of revenues for the railroads and is not in 
the public interest. The 1954 Report of the Committee 
states at page 21: 


‘¢ As the volume of civilian rail passenger traffic con- 
tinues to decline, the railroads are forced to retire from 
service more and more passenger carrying equipment. 
Not only are coaches being scrapped but also much of 
the pullman type equipment used so extensively in the 
last war for the long haul transportation of military 
personnel is disappearing from the rail passenger 
fleets. This continuing reduction in the railroads’ pas- 
senger car supply to a level insufficient to support the 
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requirements of the military department during any 
national emergency vitally affects the National De- 
fense. There is little doubt, moreover, that such trend 
‘will continue unless the railroads are given a maximum 
share of the peacetime military passenger traffic.’’ 


‘<There should be no governmental policy which will 
defeat the paramount objective of maintaining ade- 
quate railroad passenger facilities for use in time of 
emergency.’’* 


The report of the Special Committee-for-1955 again 
called attention to the serious effect of the operations of 
irregular air carriers on the railroads. In commenting on 
the transportation of military personnel by the irregulars, 
the Report stateds nc an ee 


‘This continued use..of.non-scheduled..airlines will 
most certainly result in a further reduction of avail- 
able-rail-passenger cars to a point which will create 
an-almost insurmountable problem in the event of a 
major crisis necessitating immediate movement of large 
podies of troops across the coun ws LOT 

The action of the Board in authorizing the services by 
irregulars not only contributes to the loss to the railroads 
by permitting continued ‘diversion of traffic by the irregu- 
lars, but makes possible further losses through the effect of . 
the irregulars on the passenger fare structure. The Board 
notes for example in Order No. E-9884 (Tr. 49212) that the 
‘offering of low cost. transportation by the-irregulars has 
had a salutary effect in that.it-has-encouraged the certifi- 
cated-carriers..to-reduee-their-fares.’”.. The railroads can 
only survive in the long-haul and medium-haul passenger 
market to the extent they can offer fares competitive with 


OT OP 


air carriers. Action which will result in a general Towering 


a eenamaniind 


of fares on air. carriers-eannot-be-taken-withont. seriously 


% Senate Document No. 24, 84th Congress, ist Session, pp. 21, 30. 
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affecting the ability of the railroads to continue their pas- 
senger services. SSSA = 


While the discussion of the Examiners failed to consider 
the effects of the operations which they would authorize on 
railroad passenger service, their discussion attempts to 
avoid responsibility for their action by suggesting that the 
greatest competitor of the railroads in the passenger field 
appears to be the private automobile against which they 
can be given little regulatory protection. This theory, 
which was adopted by the Board (Tr. 48623), fails to com- 
prehend the obvious logic that the greater competition from 
non-common carriers, the greater attention should be given 
by responsible regulatory bodies that the remaining traffic 
be distributed among common carriers as best meets the 
requirements of the public interest. 


eee 


The discussion of the Examiners also suggests that since 
the particular competition offered by the irregulars could 


| aoe 


not of itself have ‘a significant adverse effect on the ‘Tail- 


en a rac AT EE SSSA Te mit guar TAaaTT 
roads on an over-all basis, no further consideration of the 
railroads is required in determining the public interest. 
Such an approach ‘to this problem by a regulatory agency 


is untenable. It refuses to recognize the obvious reality 


tion with other factors and other grants. 

The railroads are private institutions with managements 
responsible to private investors. The railroads cannot dis- 
charge their responsibility to these investors and at the 
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same time continue for long to spend money for mainte- 
nance, equipment and facilities necessary to provide pas- 
senger services which are operating at a loss. Yet, as has 
been shown, adequate railroad passenger service is essen- 
tial and required by the public interest. The operations of 
the irregulars authorized by the Board, which will divert 
passenger traffic from the railroads and lower the entire 
passenger fare structure, can only result in curtailment of 
passenger services and the impairment of the railroads’ 
ability to provide such services in the future. Because such 
railroad services are in the public interest, the Board must 
consider the effect of its grant on such services. Only the 
Board can control the competition which the irregulars 
offer the railroads and only the Board can prevent the 
establishment of the irregulars as a permanent threat to 
continued railroad passenger service. 


This Court passed upon the refusal of a regulatory 
agency to consider an element of the public interest in 
a matter similar to the action of the Board with respect 
to the railroads in the instant case, in City of Pittsburgh v. 
Federal Power Commission, .... U.S. App. D.C. ...., ---- 
F. 2d ...., No. 12895, decided March 8, 1956. In that case, 
two oil barge lines appealed to the Court on the grounds, 
among others, that the Federal Power Commission in the 
abandonment of a natural gas pipeline which would be 
converted to an oil pipeline, had refused to consider the 
effects of the additional competition of the oil pipeline on 
the barge line operators. In holding that control of this 
competition was within the jurisdiction of the Commission 
and remanding the matter for further consideration the 
Court said: ** 


_ Texas Eastern asserts that, since the Interstate 
Commerce Commission would have jurisdiction over 


* Slip Opinion at pp. 20-21. 
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Little Inch as a products carrier, the questions which 
have been raised as to the effects of conversion upon 
the barge operators should be left to be dealt with by 
that agency. Although the LC.C. has the power to 
regulate the rate schedules of products pipelines, it 
does not have over them such certification jurisdiction 
as the Federal Power Commission has over natural gas 
pipelines. To the extent, therefore, that the evils 
anticipated by the petitioners are automatic incidents 
of the conversion project and not dependent upon any 
particular rate schedule, they can be prevented only 
by administrative supervision at the very genesis of 
the project. Such supervision is beyond the jurisdic- 
tion of the I.C.C. and can be supplied only by the 
Federal Power Commission.”’ 


The Board failed to give the required consideration to 
the effect of its grant on railroad passenger service in 
determining the public interest and the Board’s order must 
therefore be set aside. 


Conclusion 
For the reasons set forth herein and in the Brief for 
the Petitioners, American Airlines, et al., the order of the 
Board should be set aside. 


Respectfully submitted, 
Amos M. MatHews, 
J. D. FEENEY, JR., 
Attorneys for the Railroad Petitioners. 
280 Union Station Building, 
Chicago 6, Illinois. 
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Russeww B. James, 
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March 26, 1956. 
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same'time continue for long to spend money for mainte- 
nance, equipment and facilities necessary to provide pas- 
senger services which are operating at a loss. Yet, as has 
been shown, adequate railroad passenger service is essen- 
tial and required by the public interest. The operations of 
the irregulars authorized by the Board, which will divert 
passenger traffic from the railroads and lower the entire 
passenger fare structure, can only result in curtailment of 
passenger services and the impairment of the railroads’ 
ability to provide such services in the future. Because such 
railroad services are in the public interest, the Board must 
consider the effect of its grant on such services. Only the 
Board can control the competition which the irregulars 
offer the railroads and only the Board can prevent the 
establishment of the irregulars as a permanent threat to 
continued railroad passenger service. 


This Court passed upon the refusal of a regulatory 
agency to consider an element of the public interest im 
a matter similar to the action of the Board with respect 
to the railroads in the instant case, in City of Pittsburgh v. 
Federal Power Commission, .... U.S. App. D.C. ...., ---- 
F. 2a ...., No. 12895, decided March 8, 1956. In that case, 
two oil barge lines appealed to the Court on the grounds, 
among others, that the Federal Power Commission in the 
abandonment of a natural gas pipeline which would be 
converted to an oil pipeline, had refused to consider the 
effects of the additional competition of the oil pipeline on 
the barge line operators. In holding that control of this 
competition was within the jurisdiction of the Commission 
and remanding the matter for further consideration the 
Court said: *® 


‘‘Texas Eastern asserts that, since the Interstate 
Commerce Commission would have jurisdiction over 


*Slip Opinion at pp. 20-21. 
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Little Inch as a products carrier, the questions which 
have been raised as to the effects of conversion upon 
the barge operators should be left to be dealt with by 
that agency. Although the LC.C. has the power to 
regulate the rate schedules of products pipelines, it 
does not have over them such certification jurisdiction 
as the Federal Power Commission has over natural gas 
pipelines. To the extent, therefore, that the evils 
anticipated by the petitioners are automatic incidents 
of the conversion project and not dependent upon any 
particular rate schedule, they can be prevented only 
by administrative supervision at the very genesis of 
the project. Such supervision is beyond the jurisdic- 
tion of the I.C.C. and can be supplied only by the 
Federal Power Commission.”’ 


The Board failed to give the required consideration to 
the effect of its grant on railroad passenger service in 
determining the public interest and the Board’s order must 
therefore be set aside. 


Conclusion 
For the reasons set forth herein and in the Brief for 
the Petitioners, American Airlines, et al., the order of the 
Board should be set aside. 


Respectfully submitted, 


Amos M. MatHEws, 
J.D. Feeney, Jz, 
Attorneys for the Railroad Petitioners. 
280 Union Station Building, 
Chicago 6, Illinois. 














APPENDIX 


COMMON CARRIER RAILROAD PETITIONERS 


Abilene & Southern Railway Company 

The Arkansas Western Railway Company 
Asherton and Gulf Railway Company (Guy A. Thomp- 

son, Trustee) 

The Atchison, Topeka and Santa Fe Railway Company 
Atlanta and West Point Rail Road Company 
Atlantic & Saint Andrews Bay Railway Company 
Atlantic Coast Line Railroad Company 

The Baltimore and Ohio Railroad Company 
Bangor and Arrostook Railroad Company 

The Beaumont, Sour Lake & Western Railway Company 

(Guy A. Thompson, Trustee) 
Boston and Maine Railroad 
Brownsville & Matamoros Bridge Company 
Camas Prairie Railroad Company 
Canadian National Lines in New England 
Canadian National Railways 
Canadian Pacific Railway Company 
Canadian Pacific Railway Lines in Maine 
Canadian Pacific Railway Lines in Vermont 
Carolina, Clinchfield and Ohio Railway 
Carolina, Clinchfield and Ohio Railway of South Caro- 
lina 
Lessees : 
Atlantic Coast Line Railroad Company 
Louisville and Nashville Railroad Company 
Central of Georgia Railway Company 

The Central Railroad Company of New Jersey 
Central Railroad Company of Pennsylvania 
Central Vermont Railway, Inc. 

Charleston & Western Carolina Railway Company 

The Chesapeake and Ohio Railway Company 
Chicago & Eastern Illinois Railroad Company 
Chicago and North Western Railway Company 
Chicago, Burlington & Quincy Railroad Company 
Chicago, Great Western Railway Company 


i 











Chicago, Milwaukee, St. Paul and Pacific Railroad 
Company 


Chicago North Shore and Milwaukee Railway Com- 


pany 
Chicago, Rock Island and Pacific Railroad Company 
Chicago, Saint Paul, Minneapolis and Omaha Railway 


The 
The 
The 
The 
The 


Company 
Colorado and Southern Railway Company 
Delaware and Hudson Railroad Corporation 
Denison and Pacifie Suburban Railway Company 
Denver and Rio Grande Western Railroad Company 
Duluth, South Shore and Atlantic Railway Company 
Duluth, Winnipeg and Pacific Railway Company 
Erie Railroad Company 


- Florida Hast Coast Railway Company (Scott M. Lof- 


tin and John W. Martin, Trustees) 


Fort Worth and Denver Railway Company 
Georgia Rail Road and Banking Company 


Operated as the Georgia Railroad 
Lessees : ~ 
Atlantic Coast Line Railroad Company 
Louisville and Nashville Railroad Company 
Grand Trunk Railway System 
Comprising the following carriers: 
Canadian National Railway Company 
The Champlain and St. Lawrence Railroad Com- 


pany 
The United States and Canada Rail Road Com- 


pany | 
Grand Trunk Western Railroad Company, Lessee 
Canadian National Railway Company, Lessee 


Great Northern Railway Company 
- Qulf, Colorado and Santa Fe Railway Company 
- @ulf, Mobile and Ohio Railroad Company 
- Houston and Brazos Valley Railway Company (Guy 


A. Thompson, Trustee) 
Illinois Central Railroad Company 
Tlinois Terminal Railroad Company 
International-Great Northern Railroad Company. (Guy 
A. Thompson, Trustee) 
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The Kansas City Southern Railway Company 
Lehigh Valley Railroad Company 
Louisville and Nashville Railroad Company 
Maine Central Railroad Company 
The Minneapolis & St. Louis Railway Company 
Minneapolis, St. Paul & Sault Ste. Marie Railroad 
Company 
Missouri-Kansas-Texas Railroad Company 
Missouri-Kansas-Texas Railroad Company of Texas 
Missouri Pacific Railroad Company (Guy A. Thomp- 
son, Trustee) 
Missouri Pacific Railroad Corporation in Nebraska 
(Guy A. Thompson, Trustee) 
The Nashville, Chattanooga & St. Louis Railway 
New Iberia & Northern Railroad Company (Guy A. 
Thompson, Trustee) 
New Orleans, Texas & Mexico Railway Company (Guy 
A. Thompson, Trustee) 
The New York Central Railroad Company 
The New York, Chicago and St. Louis Railroad Company 
The New York, New Haven and Hartford Railroad Com- 





pany 
Norfolk and Western Railway Company 
Northern Pacific Railway Company 
Northwestern Pacific Railroad Company 
The Orange & Northwestern Railroad Company (Guy A. 
Thompson, Trustee) 
Pacific Electric Railway Company 
Panhandle and Santa Fe Railway Company 
The Pennsylvania Railroad Company ) 
Pennsylvania-Reading Seashore Lines 
The Pittsburgh and Lake Erie Railroad Company 
Quanah, Acme & Pacific Railway Company 
Reading Company 
Richmond, Fredericksburg and Potomac Railroad 
Company 
Rio Grande City Railway Company (Guy A. Thomp- 
son, Trustee) 


Rutland Railway Corporation 
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The St. Louis, Brownsville and Mexico Railway Company 


(Guy A. Thompson, Trustee) 
St. Louis-San Francisco Railway Company 


 $t. Louis, San Francisco and Texas Railway Com- 


pany 


: St. Louis, Southwestern Railway Company 
St. Louis, Southwestern Railway Company of Texas 
Gan Antonio, Uvalde & Gulf Railroad Company (Guy 


A. Thompson, Trustee) 


Seaboard Air Line Railroad Company 


Southern Pacific Company 
Spokane International Railroad Company 


- Spokane, Portland and Seattle Railway Company 
Tennessee Central Railway Company 


The 


Texas and New Orleans Railroad Company 
Texas and Pacific Railway Company 


' Texas-New Mexico Railway Company 


Union Pacific Railroad Company 


_ Wabash Railroad Company 


The 


Weatherford, Mineral Wells and Northwestern Rail- 
way Company 


The Western Pacific Railroad Company 
The Western Railway of Alabama 





EXCERPTS FROM CIVIL AERONAUTICS ACT 
‘‘Declaration of Policy 


“Sec. 2. [25 Stat. 980, 49 U. §. C. 402] In the exercise 
and performance of its powers and duties under this Act, 
the Authority shall consider the following, among other 
things, as being in the public interest, and in accordance 
with the public convenience and necessity— 


‘‘(a) The encouragement and development of an air- 
transportation system properly adapted to the present and 
future needs of the foreign and domestic commerce of the 
United States, of the Postal, Service, and of the national 
defense ; 


‘¢(b) The regulation of air transportation in such man- 
ner as to recognize and preserve the inherent advantages 
of, assure the highest degree of safety in, and foster sound 
economic conditions in, such transportation, and to improve 
the relations between, and coordinate transportation by, 
air carriers ; 

‘¢(¢) The promotion of adequate, economical, and effi- 
cient service by air carriers at reasonable charges, with- 
out unjust discriminations, undue preferences or advan- 
tages, or unfair or destructive competitive practices; 


‘¢(@) Competition to the extent necessary to assure the 
sound development of an air-transportation system prop- 
erly adapted to the needs of the foreign and domestic com- 
merce of the United States, of the Postal Service, and of 
the national defense ; 


‘‘(e) The regulation of air commerce in such manner as 
to best promote its development and safety; and 


‘<(f) The encouragement and development of civil aero- 
nautics.”’ 








“TTTLE IV—AIR CARRIER ECONOMIC 
REGULATION 


‘‘ CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
‘‘Certificate Required 


“Spc, 401. [52 Stat. 987, as amended by 56 Stat. 265, 61 
Stat. 449, 49 U. S. C. 481] (a) No air carrier shall engage 
in any air transportation unless there is in force a certificate 
issued by the Authority [Board] authorizing such air car- 
rier to engage in such transportation; Provided, That if an 
air carrier is engaged in such transportation on the date 
of the enactment of this Act, such air carrier may continue 
so as to engage between the same terminal and inter- 
mediate points for one hundred and twenty days after 
said date, and thereafter until such time as the Authority 
[Board] shall pass upon an application for a certificate 
for such transportation if within said one hundred and 
twenty days such air carrier files such application as pro- 


vided herein. : “ 


‘‘Igsuance of Certificate 


“¢(d) (1) The Authority [Board] shall issue a certificate 
authorizing the whole or any part of the transportation 
covered by the application, if it finds that the applicant is 
fit, willing, and able to perform such transportation prop- 
erly, and to conform to the provisions of this Act and the 
rules, regulations, and requirements of the Authority 
[Board] hereunder, and that such transportation is re- 
quired by the public convenience and necessity; otherwise 
such application shall be denied.” 


‘¢(2) In the case of an application for a certificate to 
engage in temporary air transportation, the Authority 


vi 





{Board] may issue certificate authorizing the whole or 
any part thereof for such limited periods as may be re- 
quired by the public convenience and necessity, if it finds 
that the applicant is fit, willing, and able properly to per- 
form such transportation and to conform to the provisions 
of this Act and the rules, regulations, and requirements of 
the Authority [Board] hereunder.”’ 


‘‘ CLASSIFICATION AND EXEMPTION OF CARRIERS 
‘¢Classification 


“Seo. 416, [52 Stat. 1004, 49 U. S. C. 496] (a) The 
Authority [Board] may from time to .time establish such 
just and reasonable classifications or groups of air carriers 
for the purposes of this title as the nature of the services 
performed by such air carriers shall require; and such 
just and reasonable rules, and regulations, pursuant to and 
consistent with the provisions of this title, to be observed 
by each such class or group, as the Authority [Board] 
finds necessary in the public interest.”’ 


‘¢Hxemptions 


‘¢(b) (1) The Authority [Board], from time to time and 
to the extent necessary, may (except as provided in para- 
graph (2) of this sub-section) exempt from the require- 
ments of this title or any provision thereof, or any rule, 
regulation, term, condition, or limitation prescribed there- 
under, any air carrier or class of air carriers, if it finds 
that the enforcement of this title or such provision, or such 
rule, regulation, term, condition, or limitation is or would 
be an undue burden on such air carrier or class of air 
earriers by reason of the limited extent of, or unusual cir- 
cumstances affecting, the operations of such air carrier 
or class of air carriers and is not in the public interest. 
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"«©(2) The Authority [Board] shall not exempt any air 
carrier from any provision of subsection (1) of section 401 
of this title, except that (A) any air carrier not engaged 
sn scheduled air transportation, and (B), to the extent 
that the operations of such air carrier are conducted during 
daylight hours, any air carrier engaged in scheduled. air 
transportation, may be exempted from the provisions of 
paragraphs (1) and (2) of such subsection if the Authority 
[Board] finds, after notice and hearing, that, by reason of 
the limited extent of, or unusual circumstances affecting, 
the operations of any such air carrier, the enforcement of 
such paragraphs is or would be such an undue burden on 
such air carrier as to obstruct its development and prevent 
it from beginning or continuing operations, and that the 
exemption of such air carrier from such paragraphs would 
not adversely affect the public interest: Provided, That 
nothing in this subsection shall be deemed to authorize the 
Authority [Board] to exempt any carrier from any re- 
quirement of this title, or any provision thereof, or any 


rule, regulation, term, condition, or limitation prescribed 
thereunder which provides for maximum flying hours for 
pilots or copilots.’’ 


ee 


EXCERPTS FROM INTERSTATE COMMERCE ACT 


“¢( September 18, 1940.] [54 Stat. 899, 49 U. 8. C.,. pre- 
ceding §§ 1, 301, 901, and 1001.| It is hereby declared to be 
the national transportation policy of the Congress to pro- 
vide for fair and impartial regulation of all modes of trans- 
portation subject to the provisions of this Act, so admin- 
sstered as to recognize and preserve the inherent advan- 
tages of each; to promote safe, adequate, economical, and 
efficient service and foster sound economic conditions in 
transportation and among the several carriers, to encour- 
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age the establishment and maintenance of reasonable 
charges for transportation services, without unjust dis- 
criminations, undue preferences or advantages, or unfair 
or destructive competitive practices; to cooperate with the 
several States and the duly authorized officials thereof; 
and to encourage fair wages and equitable working condi- 
tions;—all to the end of developing, coordinating, and 
preserving a national transportation system by water, 
highway, and rail, as well as other means, adequate to 
meet the needs of the commerce of the United States, of 
the Postal Service, and of the national defense. All of 
the provisions of this Act shall be administered and en- 
forced with a view to carrying out the above declaration 
of policy. 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


The questions tendered by the petitioners and embodied 
in the prehearing conference order are set forth in the 
petitioners’ briefs. The respondent presents the following 
additional questions: 


1. Whether, because of their failure to timely appear in 
the Board’s proceeding, the local service carriers are pre- 
eluded from complaining of any lack of findings by the 
Board as to them. 

2° Whether competitive impact upon the railroads is @ 
‘¢publie interest”’ factor to be considered under the Civil 
Aeronautics Act. 





INDEX 


Counterstatement of questions presented 
Counterstatement of the case 
Statutes and regulations involved 
Summary of argument 

ent 


IL. The Board’s findings are adequate 
A. The findings of “limited extent”, 
cumstances”, “undue burden”, and “public in- 
terest” for exemption are adequately supported 
by subsidiary findings, and the Board’s orders 
disclose a rational basis for exemption 
B. The operations permitted are reasonably related 
in scope to the purposes demonstrated by the 
Board’s findings 
C. The contention that the Board’s order is defective 
for lack of conclusions of law on the questions 
of power to exempt and power to authorize lim- 
ited scheduled operations by certificate was not 
urged to the Board and hence is not open to re- 
view here; and in any event is without merit... 
III. The Board’s order does not permit operations beyond the 
scope of the issues in the proceeding, nor did the Board 
commit procedural or other error in granting exemption 
prior to completion of the entire proceeding 
IV. The local service carriers and the railroads are not entitled 
to complain of any lack of findings as to them, and in 
any event the Board’s findings disclose adequate consid- 
eration of their interests 
A. The local service carriers 
B. The railroads 
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American ArRLINEs, INC., Traws Wortp Aruines, Inc., 
Easreen Ar Lrvzs, Inc., Pan American Wortp AIRWAYS, 
Inc., Devta Arm LINES, Inc., Untrep Ar Luvzs, Inc., Con- 
TINENTAL Arr Lives, Inc., NorTHWEST Arautnes, Inc., AL- 
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BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 


The petitioners herein are (1) various air carriers hold- 
ing certificates of public convenience and necessity issued 


(1) 
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under Section 401 of the Civil Aeronautics Act (52 Stat. 
987, 49 U.S.C. 481), and (2) the common carrier railroads 
of the United States (Abilene & Southern Railway Com- 
pany et al). Alleging competitive impact, they seek re- 
view of a Board order (H-9744, Tr. 48528, 48580) which 
grants substituted and additional interim operating author- 
ity by exemption to 49 noncertificated carriers already au- 
thorized by exemption to operate large transport aircraft, 
and of a subsequent order denying reconsideration (H-9884, 
Tr. 49190, 49216).? The authorization granted extends to 


1 There are twenty-five air carrier petitioners, and a twenty-sixth, 
National, has intervened on the side of the petitioners. Thirteen of 
these (Allegheny Airlines, et al) are “local service” carriers, 1.€., 
carriers operating short-haul services primarily between the smaller 
cities of the nation. The remainder are “trunk-line” carriers oper- 
ating, inter alia, long-haul services between principal traffic gen- 
erating points. American, TWA, Eastern, Delta, United, North- 
west, Braniff, and the intervenor National, conduct operations both 
domestically and to points outside the continental limits of the 
United States. Capital, Continental, and Western are domestic 
operators; Pan American operates world-wide services from United 
States points, and Pacific Northern operates within Alaska and be- 
tween Alaska and the United States. 

All of these carriers conduct scheduled services over regular 
routes between the points specified in their certificates. Addi- 
tionally, these certificated carriers are authorized under Section 
401(f) (infra, p. 58) and Part 207 of the Board’s Economic Regula- 
tions (14 CFR 207) to “make charter trips or perform any other 
special service, without regard to the points named in” their certifi- 
cates. 

All of the petitioners, except the local service carriers, were 
parties to the Board’s proceeding. The local service carriers peti- 
tioned for leave to intervene after the issuance of Order E-9744, 
and such petition was denied for lack of timely filing (Tr. 49191, 
49216). 

2'The noncertificated carriers involved, referred to variously as 
large irregular, irregular, or noncertificated carriers, consist of 33 
former “Large Irregular Carriers” holding Letters of Registration 
under the Board’s 1947 general exemption regulation for noncertifi- 
cated operations (12 Fed. Reg. 3076, 14 CFR (1947 Supp.) 292.1) 
promulgated under authority of Section 416 of the Act (infra, p. 59), 
and 16 “Irregular Transport Carriers” holding individual exemption 
authority issued under the 1949 revision (14 Fed. Reg. 1879, 14 
CFR 291) (see Tr. 48585). The two prior operating authorizations 
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these carriers as a class, with the selection of the ones to 
receive continued authority and its precise form (whether 
by certificate, or individual or class exemption) yet to be 
determined in the Board’s proceeding. 

Order E-9744, presently effective except as to ‘‘foreign 
air transportation”’,* alters the prior operating authority 
of the irregulars in the following respects: 


te lite ER 
are identical in terms of extent of operations permitted (Tr. 48585). 
Under Order E-9744, both groups of carriers are reclassified “Sup- 
plemental Air Carriers.” 

The 49 carriers involved are the survivors of the original 142 
Large Irregular Carriers obtaining Letters of Registration under 
the 1947 revision of the Board’s exemption regulation (see Tr. 
48585). Further, subsequent to the filing of the petitions for review 
herein, the Board by Order E£-9940, January 23, 1956, terminated 
the authorizations granted to Arnold Air Service, Caribbean Ameri- 
can Lines, and Royal Air Service, for failure by the mentioned 
carriers to prosecute their applications in the Board’s proceeding. 
An additional carrier has received certificate authority (AAXICO), 
and its authorization under the order here involved for this reason 
also has terminated. Thus, at the moment, the number of carriers 
involved is 45, and the operating authorization of two of these 
(Continental Charters and Economy Airways) is under suspension 
(see Tr. 49216). 

3 On December 30, 1955, the Board issued an order (E-9894, Tr. 
49188) staying the new authorization as to “foreign,” “overseas,” 
and intraterritorial transportation (defined as a part of “interstate” 
transportation) (see note 4, infra, for the statutory definitions of 
these terms) to afford the President the opportunity, if he wished, 
to express views concerning the military and foreign affairs aspects 
of the Board’s action. By Order E-10161, dated April 3, 1956 (Tr. 
49314), the Board, after setting forth the contents of the President’s 
letter of April 2, 1956 in response to the opportunity for comment, 
dissolved its stay as to overseas and intraterritorial transportation, 
but continued the stay of the foreign portion in effect. As disclosed 
by the order, the President did not object to the new authorization, 
but asked that the effectiveness of the foreign portion be withheld 
until completion of the Large Irregular Carrier Investigation, and 
that the Board’s decision be submitted to him before the foreign 
authorization is put into effect. 

Foreign operations will be continued under the prior authoriza- 
tion, which permits irregular cargo flights, and under such individual 
exemptions as the Board may issue for charter flights of persons in 
foreign air transportation. 
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(1) It fixes, for each carrier of the class, a ten- 
flight monthly limitation as to flights between the same 
pairs of points on which are transported individually 
ticketed passengers or separately waybilled cargo, and 
permits those flights to be operated on a regular basis 
(Tr. 48552, 48565, 48688). This is in substitution for 
the prior authorization whereby there was no precise 
numerical limitation on flights, but where from 8 to 12 

‘flights could be operated between the same points per 
month on an irregular basis, depending on ‘‘breaks”’ 
in service and assuming that the carriers did not rep- 

resent that they operated regularly. * 

(2) It permits each carrier of the class to operate 
an unlimited number of charter flights where the en- 

tire capacity of the aircraft is let to a single person 


4'Under the Board’s prior exemption regulation, the irregulars 
could transport persons and property between any and all places 
in “interstate” and “overseas air transportation” (except between 
points in Alaska), and property between any and all places in 
“foreign air transportation.” To the extent here pertinent, “air 
transportation” is common carriage by aircraft (Section 1(10), 52 
Stat. 977, 49 U.S.C. 401(10)). “Interstate” transportation is be- 
tween places in different states or between places in a territory or 
possession; “overseas” transportation is between places in the con- 
¢inental limits of the United States and places in the territories 
and possessions, or between places in different territories; and “for- 
eign” transportation is between places in the United States, its 
territories and possessions, and places outside thereof (Section 
1(21), 52 Stat. 977, 49 U.S.C. 401(21)). 

Rather than speaking in terms of numerical limitations, the 
former flight limitations for the irregulars were that they could 
neither hold out nor operate “regularly or with a reasonable degree 
of regularity,” and that flights must be of “such infrequency as to 
preclude an implication of a uniform pattern or normal consistency 
of operations” between the same pairs of points (see 14 CFR 291.1). 
For the established criteria of the Board as to the extent of flights 
permitted under these provisions, see e.g., Tr. 48590; Civil Aero- 
nautics Board v. Modern Air Transport, 179 F. 2d 622 (C.A. 2, 
1950); Air Transport Associates v. Civil Aeronautics Board, 91 
US. App. D.C. 147, 199 F. 2d 181 (1952), cert. den. 344 US. 922 
(1952). The “formula” for operations imposed by the Court as 
a condition to the stay of the Board’s order in Air Transport Asso- 
ciates permitted a total of 14 monthly flights. 
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(except ticket agents and solicitors other than freight 
forwarders) (Tr. 48550, 48565, 48590-91). Under the 
prior regulations, these charter flights were counted 
in determining ‘‘regularity’’ except as to charter flights 
for the military and flights permitted under special 
exemption orders. ° 


All other existing restrictions on irregular operations are 
continued in the new authorization (see Tr. 48565 and the 
conditions attached to the new authorization, Tr. 48686- 
96).° 

The history of the Board’s exemption regulation and 
of the irregular carriers, sketched in the findings here 
(Tr. 48583-86), has been detailed to the Court in numerous 
prior cases.” In brief, the initial exemption regulation 
was adopted shortly after the passage of the Act at a 
time when the ‘‘fixed base’’ and other small noncertificated 
carriers, who thereby were permitted to continue their 


5In addition to operations permitted under Order E-9744, un- 
limited charter and contract operations for the military are per- 
mitted to both the certificated and noncertificated carriers by spe- 
cial exemption regulation and orders, and the Board from time to 
time issues exemption orders authorizing other specified operations 
(see Tr. 48585-86, 14 CFR 294). Foreign flights of persons by car- 
riers not holding certificates for such services are permitted only 
by special exemption for the particular flight, in accordance with 
established criteria for such exemptions (see Tr. 48566). 

Such restrictions include prohibitions against intra-Alaska 
operations and combined operations directly or through use of 
ticket agencies. A special group of noncertificated carriers are 
authorized to conduct intra-Alaska operations (see 14 CFR 292). 

7 See Standard Airlines v. Civil Aeronautics Board, 85 US. App. 
D.C. 29, 177 F. 2d 181 (1949) ; New England Air Express v. Civil 
Aeronautics Board, 90 U.S. App. D.C. 215, 194 F. 2d 894 (1952) ; 
Cook Cleland Catalina Airways v. Civil Aeronautics Board, 90 
U.S. App. D.C. 220, 195 F. 2d 206 (1952); Air Transport Asso- 
ciates v. Civil Aeronautics Board, 91 US. App. D.C. 147, 199 F. 2d 
181 (1952); Civil Aeronautics Board v. American Atr Transport, 
91 US. App. D.C. 318, 201 F. 2d 189 (1952), certificate dismissed 
344 US. 4 (1952); American Air Transport v. Civil Aeronautics 
Board, 92 US. App. D.C. 117, 206 F. 2d 423 (1953); North Amen- 
can Airlines v. Civil Aeronautics Board, C.A.D.C., No. 12,858, 
pending for decision at the time of the preparation of this brief. - 
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operations, did not operate transport aircraft of the type 
used in scheduled airline operations. Following entry 
into the field by such operators, made possible by World 
War II surplus aircraft, the Board in 1947 revised its 
exemption regulation (12 Fed. Reg. 3076, 14 CFR (1947 
Supp.) 292.1) to require Letters of Registration as a con- 
dition precedent to operations and to distinguish between 
operators of transport-type aircraft (Large Irregulars) 
and operators of small aircraft (Small Irregulars). In 
1949, the regulation was again revised (14 Fed. Reg. 1879, 
3522, 3546, 14 CFR 291). The blanket exemption afforded 
to operators of large aircraft was terminated by this 
revision.® 

Such termination was based on findings, inter alia, that 
the costs and other operational problems relating to large 
transport-type aircraft had led some of the carriers for 
economic reasons to operate in excess of their authority 
(see findings accompanying the 1949 revision, wmfra, pp. 
63 to 65). The carriers were, however, permitted to con- 
tinue operations as before upon the timely filing of appli- 
eations for individual exemption authority. Ninety-seven 
of the 142 holders of Letters of Registration issued under 
the 1947 regulation filed applications and thus were per- 
mitted to continue operations (Tr. 48585). 

On September 21, 1951, the Board by Order E-5722 (Tr. 
41458) instituted the Large Irregular Air Carrier Investi- 
gation, Docket 5132 e¢ al. The purposes of this proceed- 
ing were to determine (1) the future role of the large 
irregulars and the extent of operations which they should 
be permitted to conduct, and (2) the carriers to receive 
continued operating authority and the form which that 


8 The exemption to the small irregular carriers was continued. 
These small carriers, now designated as Air Taxi Operators, are 
permitted to operate aircraft with a gross take-off weight of 12,500 
pounds. There are several twin-engine aircraft in this category, 
capable of carrying 6 to 8 passengers. The annual revenue mileage 
of these carriers is some 2% of that of the domestic certificated 
industry, and since 1952 they have been authorized to conduct 
virtually unlimited operations on a scheduled basis (see 14 CFR 
298). 
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authorization should take (#.e., whether by new authoriza- 
tions, revision of existing regulations, etc.). The Board 
consolidated therein the various exemption applications 
still pending for disposition, and reopened proceedings on 
the applications already granted.” Other exemption appli- 
cations and certificate applications for supplemental service 
also were consolidated into the proceeding (Tr. 42494, 
48586). The applicants for the most part sought authority 
for unlimited charter operations and 14 flights per month 
as between any two points for non-charter flights (see Tr. 
48649-56 for a summary of the various proposals heard in 
the Board’s proceeding). 

Hearings were instituted, and remained in almost con- 
tinuous session until January, 1954 (Tr. 48586). A great 
deal of this time was consumed in hearing evidence designed 
to show that the irregulars should not receive continued 
authority, and that many of them had committed viola- 
tions which allegedly rendered them unqalified to receive 
such authority. By January, 1954, there remained 30 ap- 
plicants to be heard both as to their specific proposals and 
as to qualifications (Tr. 48587). By Order E-8052, issued 
January 20, 1954 (Tr. 43934) the Board ‘‘split’’ the pro- 
ceeding, directing that hearings be promptly completed as 
to the ‘‘public interest’ issues (7.e., the role to be assigned 
to the irregulars, the scope of the authority to be granted, 
whether the existing regulation should be revised, etc.), 
and that the examiners issue their initial decision as 
promptly as possible, with the receipt of further evidence 
concerning individual qualification to be deferred until after 
decision on the public interest issues. 


9 At the time of the Board’s order, 17 of the individual applica- 
tions had been granted and 46 had not been disposed of (Tr. 
48585). For representative actions with respect to both the grant- 
ing of individual applications and their denial, see Large Irregular 
Carriers, Exemptions, 11 C.A.B. 609 (1950). 

10 The 14-trip proposal stemmed from a recommendation by the 
Senate Smail Business Committee that such an authorization be 
given to the irregulars. Senate Report No. 540, 82d Congress, Ist 
Session (1951). 
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Mhere followed the Examiners’ decision (Tr. 45931- 
46370), setting forth their views as to the proper scope of 
operating authority as indicated in the margin." They 
concluded that the Board lacked authority to issue certifi- 
eates restricting the number of flights to be conducted and 
not specifying the precise points to be served, and hence 
that the authorization should be by way of exemption (Tr. 
45967-75). The examiners further recommended that the 
new exemption be extended to only 33 applicants (Tr. 
46116). Denial of authority to the other applicants was 
recommended either on grounds of lack of qualification or 
failure to conduct operations during the last six months of 
1954. As to the applicants concerning whom qualification 
evidence had been heard, the examiners found 17 to be 
qualified (Tr. 46109). As to the 30 yet to be heard, the 
examiners found 16 to be qualified in that they actually 
had engaged in operations for the test period selected (Tr. 
46109, 46116). However, all of the parties had not briefed 
the issue of qualification because of uncertainty as to 
whether that issue would be determined at the present stage 
of the proceeding. By Order E-9503 (Tr. 49312), the Board 
on August 19, 1955 vacated the examiners’ findings on this 
point, directed evidence to be heard on qualification as to 
those carriers not theretofore heard, and directed that fur- 
ther findings be made after the receipt of briefs as to those 
already heard. This phase of the proceding is still pend- 
ing before the examiners. 


11 The examiners recommended authority for unlimited charter 
flights of passengers where the charter was for the aceount of the 
charterer (which would have excluded from “charter flights” those 
in which a member of the group paid his own pro rata share of the 
charter price), unlimited charter flights for cargo between points 
not served by all-cargo flights of any certificated carrier, unlimited 
charter operations on behalf of the military, and a three-flight 
limitation for all other flights as between any two points (see Tr. 
48533). The examiners also recommended that the authorizations 
be divided as between interstate, overseas, and foreign air trans- 
portation, with each applicant to receive authority only as to that 
category of transportation engaged in during the last six months 
of 1954 (Tr. 46108-12). 
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The Board then proceeded by its Order ©-9744 (Tr. 
48528-685), as supplemented by Order B-9884 (Tr. 49190- 
218), to determine the place of the irregulars and the scope 
of the operations to be permitted.” The Board found that 
the irregulars, both as a matter of regulatory concept and 
as a matter of fact, are carriers performing a wide variety 
of necessary services and having the flexibility to switch 
from different areas and types of operations to others in 
response to demands for service (Tr. 49196-97). The ir- 
regulars as a class were found to perform valuable services 
responsive to a public need in the field of charter and spe- 
cialized services (Tr. 48536-39, 48598-99, 48634-34B); im 
meeting needs for individually ticketed. services not met by 
the certificated carriers (Tr. 48537-38, 48615-17) ; in innovat- 
ing and developing air coach services (Tr. 48538, 49197) ; 
and in meeting military needs for air lift (Tr. 48538-39, 
48597-99, 49197). The irregular fleet was found to be a 
defense asset, and there also was found a necessity for a 
broader area of permissible civil operations to preserve | 
and sustain the carriers when not engaged in work for 
the military (Tr. 48541, 49197). The Board further found 
an equitable claim.on the part of the irregulars to continued 
existence (Tr. 48630), and for all these various reasons it 
concluded that its policy should be directed to the survival 
and healthy growth of the irregulars to the extent consistent 
with the protection of the certificated route system (Tr. 
48540, 48541, 48550). 

The Board considered (as had the examiners) the field 
of charter operations to be one in which operating authority 
should be expanded. It found charter operations by the 
certificated carriers to be of declining significance in terms 
of revenue ratios, and that the certificated carriers ‘‘can- 
not be expected to develop aggressively their charter busi- 
ness’’ (Tr. 48536-37). On the other hand, the Board noted 
that charter flights constitute the major portion of the ir- 
regulars’ flights, and that they have developed specialized, 


12 Two of the five members dissented as to the 10-flight authoriza- 
tion (Tr. 48568-79). 
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services in which the certficated carriers have shown little 
interest (ibid.). It also found room for future development 
in this field without any significant impact or adverse effect 
upon the certificated industry (Tr. 48542-49).%* Accordingly, 
the Board determined that unlimited charters should be 
permitted. 

The Board rejected contentions that the irregulars should 
be excluded from the field of individually ticketed passenger 
and waybilled cargo transportation, finding that these op- 
erations were a necessary source of revenue to the carriers, 
were responsive to a public need, and were without real 
adverse effect upon the certificated carriers (Tr. 48537, 
48549-51, 49198-99). It selected the ten-trip limitation as 
a compromise between the 8 to 12 trips permitted under 
the existing regulation (Tr. 48552). It found that the im- 
position of this limitation, coupled with a removal of the 
prohibition against regular operations, would strengthen 
the irregular carriers and meet some of their operating 
problems, but at the same time would not affect the cer- 
tificated carriers adversely to the public interest (Tr. 
49549-51). It pointed out that the irregulars operate at a 


heavy competitive disadvantage in the face of certificated 
competition with superior aircraft operated on a multiple 
daily basis (Tr. 48554), and that even greater assurance of 
competitive advantage to the certificated carriers was given 
by the fact that numerous certificated carriers operate be- 
tween the more densely traveled segments in active compe- 
tition (Tr. 48569). Moreover, the Board’s rate powers 
in interstate and overseas transportation will preclude de- 
structive fare-cutting practices by the irregulars in the 
areas in which the order is effective (Tr. 48553-54). The 
Board concluded that such traffic as the irregulars might 


18[p its order denying reconsideration (Tr. 49208), the Board 
commented on the contentions that charters should not be permitted 
_ to freight forwarders, pointing out that under the existing regula- 
tions a forwarder could utilize the services of the irregulars (so 
long as there was no collusion between carriers concerning regular 
operations) and that there was no reason to believe that any 
change in existing operations in this field would occur. 
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obtain under these conditions would in fact be largely that 
which was in response to needs which the certificated in- 
dustry did not meet (Tr. 48559), and that there were coach 
and peak service demands not now being met by the cer- 
tificated carriers which the irregulars could fill (Tr. 48537- 
38, 48549, 49201, 48683-85). Nonetheless, the Board re- 
tained full authority to revise downward the ten-flight limi- 
tation if that course of action should prove necessary for 
the protection of the certificated industry (Tr. 48560, 
48689).** As to the railroads, the Board found that the 
competitive impact upon them from the noncertificated op- 
erations would be inconsequential (Tr. 48622-23). 

The Board also considered the problem of violations by 
the irregulars. It found that the fixing of definite limita- 
tions on flights would aid in enforcement (Tr. 48552, 48558), 
and that enlarging the scope of permissible activities would 
serve to minimize the temptation to stray into unat- 
thorized operations (Tr. 48558). It considered contentions 
that the irregulars would band together to provide daily 
services, and pointed out that the new authorization forbade 
this practice (Tr. 48555-58, 49206-07). While the Board 
recognized that there might be a necessity for enforcement 
action against unlawful combines or other violations, it 
rejected this possible necessity as grounds for eliminating 
the irregulars from the field of individually ticketed opera- 
tions (Tr. 48557-58, 49206-07). The Board also dealt spe- 
cifically with the contention that all 49 carriers might op- 
erate between the same points and that it was authorizing 
490 flights a month between any pair of points. It pointed 
out that the irregulars, under their existing authorizations, 
already could operate approximately this number of flights 
between the same pair of points but that they had not done 
so because of practical considerations relating to available 
traffic, that there was no reason to believe that they would 


%* The Board also stated that, if noncertificated carriers should 
transport as much as 15% of the traffic over a particular segment, 
which it believed extremely unlikely (Tr. 49212), it would promptly 
institute and complete proceedings for the certification of addi- 
tional carriers over the segment (Tr. 48564). 
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services in which the certficated carriers have shown little 
interest (ibid.). It also found room for future development 
in this field without any significant impact or adverse effect 
upon the certificated industry (Tr. 48542-49).1* Accordingly, 
the Board determined that unlimited charters should be 
permitted. 

The Board rejected contentions that the irregulars should 
be excluded from the field of individually ticketed passenger 
and waybilled cargo transportation, finding that these op- 
erations were a necessary source of revenue to the carriers, 
were responsive to a public need, and were without real 
adverse effect upon the certificated carriers (Tr. 48537, 
48549-51, 49198-99). It selected the ten-trip limitation as 
a compromise between the 8 to 12 trips permitted under 
the existing regulation (Tr. 48552). It found that the im- 
position of this limitation, coupled with a removal of the 
prohibition against regular operations, would strengthen 
the irregular carriers and meet some of their operating 
problems, but at the same time would not affect the cer- 
tificated carriers adversely to the public interest (Tr. 
48549-51). It pointed out that the irregulars operate at a 
heavy competitive disadvantage in the face of certificated 
competition with superior aircraft operated on a multiple 
daily basis (Tr. 48554), and that even greater assurance of 
competitive advantage to the certificated carriers was given 
by the fact that numerous certificated carriers operate be- 
tween the more densely traveled segments in active compe- 
tition (Tr. 48569). Moreover, the Board’s rate powers 
in interstate and overseas transportation will preclude de- 
structive fare-cutting practices by the irregulars in the 
areas in which the order is effective (Tr. 48553-54). The 
Board concluded that such traffic as the irregulars might 


18In its order denying reconsideration (Tr. 49208), the Board 
commented on the contentions that charters should not be permitted 
_ to freight forwarders, pointing out that under the existing regula- 
tions a forwarder could utilize the services of the irregulars (so 
long as there was no collusion between carriers concerning regular 
operations) and that there was no reason to believe that any 
change in existing operations in this field would occur. 
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obtain under these conditions would in fact be largely that 
which was in response to needs which the certificated in- 
dustry did not meet (Tr. 48559), and that there were coach 
and peak service demands not now being met by the cer- 
tificated carriers which the irregulars could fill (Tr. 48537- 
38, 48549, 49201, 48683-85). Nonetheless, the Board re- 
tained full authority to revise downward the ten-flight limi- 
tation if that course of action should prove necessary for 
the protection of the certificated industry (Tr. 48060, 
48689).* As to the railroads, the Board found that the 
competitive impact upon them from the noncertificated op- - 
erations would be inconsequential (Tr. 48622-23). 





The Board also considered the problem of violations by 


the irregulars. It found that the fixing of definite limita- 
tions on flights would aid in enforcement (Tr. 48552, 48558), 
and that enlarging the scope of permissible activities would 
serve to minimize the temptation to stray into unau- 
thorized operations (Tr. 48558). It considered contentions 
that the irregulars would band together to provide daily: 
services, and pointed out that the new authorization forbade 
this practice (Tr. 48555-58, 49206-07). While the Board 
recognized that there might be a necessity for enforcement 
action against unlawful combines or other violations, it 
rejected this possible necessity as grounds for eliminating 
the irregulars from the field of individually ticketed opera- 
tions (Tr. 48557-58, 49206-07). The Board also dealt spe- 
cifically with the contention that all 49 carriers might op-. 
erate between the same points and that it was authorizing 
490 flights a month between any pair of points. It pointed 
out that the irregulars, under their existing authorizations, 
already could operate approximately this number of flights 
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so because of practical considerations relating to available 


traffic, that there was no reason to believe that they would. o 


14The Board also stated that, if noncertificated carriers should ~ 
transport as much as 15% of the traffic over a particular segment, — 
which it believed extremely unlikely (Tr. 49212), it would promptly 
institute and complete proceedings for the certification of addi- 
tional carriers over the segment (Tr. 48564). x 
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now all operate between the same points, and, as previously 
noted, that the Board retained jurisdiction to cut down the 
number of flights (Tr. 48594, 48560). 

The Board determined that the new operating authority 
should be placed into effect on an interim basis as to the 
entire class of carriers pending completion of the proceed- 
ing (Tr. 48563). In addition to the findings heretofore out- 
lined; the Board found a present need for the enlarged 
scope of operating authority by the public, and by the ir- 
regular carriers in that many of them require the enlarged 
authority to ‘‘improve their condition or for their continued 
well-being”’ (ibid.). In view of the fact that considerable 
delay can be expected before final disposition of the pro- 
ceeding, already in progress for four years, the Board found 
that to withhold the new authority would be an undue 
burden on the applicants. It recognized that granting 
interim authority might benefit some carriers who may ulti- 
mately be denied operating authority, but on balance found 
that this consideration is ‘‘outweighed by the immediate 
public need for the additional services of the supplemental 
air carriers and by the improvement in the conditions of 
the carriers which should result from our new policy”’ (Tr. 
48563, 49204).5 Accordingly, the Board permitted opera- 
tions to be instituted under the new authorization on an 
interim basis, making the findings required by Section 416 
that present enforcement of the Act, insofar as it would 
preclude the operations specified, would be an undue burden 
on such carriers by reason of the limited extent of, and the 
unusual circumstances affecting, the operations of such 
earriers and is not in the public interest (Tr. 48566, 48580). 

Following prehearing conferences herein, the Court 
entered an order ‘‘splitting”’ this review proceeding into 
two phases; the first for review of certain ‘‘legal’’ issues 
tendered by the petitioners which do not require considera- 
tion of the voluminous evidentiary record, and the second 
for review at a later date of the ‘‘evidentiary”’ issues. This 


18The Board did not extend the new authorization to those 
irregulars whose operating authority had been revoked, such as the 
‘North American” group of carriers (Tr. 48563-64, 49204). 
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brief is confined to the first phase of the proceeding, or to 
the so-called ‘‘legal’’ issues. 


STATUTES AND REGULATIONS INVOLVED 


The principal provisions of the Civil Aeronautics Act 
here involved are set forth as Appendix A to this brief 
(pp. 57 to 61), and the findings accompanying the 1949 
revision of the Board’s exemption regulation are set forth 
as Appendix B (pp. 62 to 68). Other statutory provisions 
and Board regulations relied upon are cited or quoted in 
their appropriate place in the text of this brief. 


SUMMARY OF ARGUMENT 


I 


The Board did not exceed its statutory authority in grant- 
ing the exemption here involved. Section 416 was expressly 
fashioned for the purpose of permitting the Board to estab- 
lish classes of air carriers engaged in limited operations, 
or affected by unusual circumstances, and to grant exemp- 
tion from statutory requirements (including the certificate 
requirement) which constitute an undue burden obstructing 
their development contrary to the public interest. The 
Board here granted additional interim exemption on a class 
basis to carriers already holding exemption authority 
upon the findings required for a class exemption, and in 
furtherance of the purposes of the exemption provision. 
The undefined terms for exemption, ‘‘limited extent’’ of 
operations, ‘“‘unusual circumstances affecting”’ operations, 
and ‘‘undue burden’’, are to be applied in accordance with 
their normal meaning in the light of existing conditions in 
air transportation, and are not subject to the restrictions 
which the petitioners seek to impose. 

The Board’s findings are entirely adequate and spell out 
the conditions for exemption. The ten-flight monthly 
operation is one of limited extent in absolute terms, in terms 
of comparison with the unlimited regular route authority 
held by the certificated carriers, in terms of competitive 
impact upon certificated operations, in terms of the former 
authorization held by the irregulars, and in terms of time, 
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all of which facts are disclosed by the Board’s findings. 
The unusual circumstances affecting the operations of the 
carriers, again fully disclosed by the Board’s findings, are 
the facts that they are in existence under an operating 
authority so limited as to make successful operations diff- 
cult, the resulting heavy attrition among the carriers, and 
the need for broader operating authority already deter- 
mined to exist in the proceeding. The class of carriers re- 
quired interim exemption to improve their condition and 
for their continued well being pending completion of the 
proceeding, and hence the certificate requirement served to 
obstruct their development during the interim period and 
was an ‘‘undue burden’’ within the statutory sense as dis- 
closed by the face of Section 416(b)(2). And the defense 
and other public interest benefits which made exemption in 
the public interest are spelled out in detail in the Board’s 
findings. | 

Moreover, the Board’s action is entirely consistent with 
the established administrative and judicial construction of 
Section 416. The Board consistently has used its exemp- 
tion, power to create classes of carriers permitted to en- 
gage in both scheduled and nonscheduled operations, and 
consistently has issued interim exemption pending comple- 
tion of proceedings, several of which exemptions have been 
sustained by the Courts. There is no departure from prior 
precedent, but simply an application of established prin- 
ciples to the facts at hand in the light of existing conditions 
in air transportation. Further, the Board’s authorization _ 
is related to its stated purposes, and the Board was not 
required to make findings as to whether it could authorize 
limited scheduled services under the certificate provision 
as a condition precedent to the exemption. 

The possibility that a limited scheduled authorization 
might issue to a new class of carriers was apparent during 
all phases of the Board’s proceeding, having been specifi- 
eally placed in issue by the order instituting the proceeding 
and having been the subject of extensive hearings. And the 
Board did not commit procedural error in issuing exemp- 
tion prior to completion of the proceeding both for this 
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reason and the fact that under existing case law agencies. . 
may take interim action on the basis of representative evi- 
dence prior to completion of proceedings. 


i 


The local service carriers are a part of the certificated 
air transportation system, and hence their interests were 
considered by the Board in reaching its decision. There= 
was no requirement for any greater specificity in findings: 
as to them since there is no showing of irregular operations: 
over their routes and since they did not appear and offer 
evidence in the Board’s proceeding. Their late filed peti- . 
tion for intervention properly was denied by the Board, 
and their own lack of diligence estops them from complain- 
ing of any lack of findings as to them. 

The Board found inconsequential competitive impact. 
upon the railroads on the basis of sufficiently detailed find-. 
ings. And apart from this fact, competitive impact upon 
the railroads is not a ‘“‘publie interest’’ factor affecting 
decision under the Civil Aeronautics Act. The terms of the 
Act and its legislative history demonstrate that the Board’s 
duty is to promote and develop air transportation, and not 
to surrender the inherent advantages of air transportation 
to any other form of transportation. Moreover, no agency 
of government charged with special responsibility for anti- 
trust, defense, or railroad matters urged any course of. 
action on the Board different from that taken, or so much — 
as suggested that the Board should retard the irregulars 
for the railroads’ benefit. | 


ARGUMENT 


Introduction 


Initially, we note that the issues herein insofar as they 
relate to foreign air transportation have been rendered. 
moot by the Board’s order of April 3, 1956 (Tr. 49314), . 
at least for the present. We further note that the peti- 
tioners rely chiefly upon their joint ‘‘principal’’? brief 
herein which makes little distinction among the various 
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petitioners, but rather argues generally that the Board’s 
order is unlawful. The local service carriers (Allegheny, 
et al) and the railroads (Abilene & Southern, et al) have 
each filed separate supplemental briefs urging additional 
considerations alleged to be peculiar to them, and particu- 
larly with reference to the Board’s findings. 

Following the petitioners’ lead, we also treat with the 
issues largely without reference to distinctions between the 
individual petitioners, and deal with the additional conten- 
tions of the local service carriers and the railroads as a 
separate point. We urge not only adequacy of findings as 
to these two groups of petitioners, but also lack of standing 
to complain of any lack of findings specifically directed to 
them; the local service carriers because of their untimely 
request for intervention properly denied by the Board, and 
the railroads because rail interests are not a factor to be 
taken into account in Board proceedings. 


‘L The Board’s Order Is Within Statutory Authority. 


A. The Board’s action represents an exercise of the exemp- 


| tion power responsive to one of the principal purposes 
of Section 416. 


Section 416(b) (infra, p. 59) authorizes the Board to 
grant exemption from, among other provisions, the require- 
ment of Section 401(a) (infra, p. 58) that a certificate be 
obtained as a prerequisite to air transportation operations. 
Eastern Air Lines v. Civil Aeronautics Board, 87 U.S. App. 
D. C. 331, 185 F. 2d 426 (1950), vacated 341 U. S. 901 
(1951) ; American Airlines et al. v. Civil Aeronautics Board, 
Cc. A. D. C., Nos. 12,688 ef seq., decided February 9, 1956. 
The conditions for exemption are findings by the Board (1) 
that enforcement of the requirement would be an “‘undue 
burden” on a particular air carrier or class of air carriers, 
‘“by reason of the limited extent of, or unusual circum- 
stances affecting, the operations”’ of the carrier or carriers, 
and (2) that exemption is in the ‘public interest.”’ Of the 
terms for the exemption here involved, only “‘public in- 
terest?’ is defined by the statute (Section 2, mfra, p. 97 ). 
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The undefined terms, ‘‘undue. burden,”’ ‘‘limited extent?’ 
of operations, and ‘‘unusual circumstances affecting”’ 
operations, are to be applied im accordance with their ordi- 
nary meaning in the light of the conditions existing in air 
transportation. See American Airlines et al. v. Civil Aero- 
nautics Board, supra, p. 8 of slip opinion of February 9, 
1956; cf. Labor Board v. Coca Cola Bot. Co., 350 U. S. 264, 
268, 269 (1956) ; Umited States v. Leslie Salt Co., 350 U. S- 
383, 397 (1956). 

The present exemption is an interim class exaignes 
which permits charter operations and limited scheduled 
services (ten flights per month) to each carrier of the ‘‘Sup- 
plemental Air Carrier’’ class pending completion of: the 
Large Irregular Carrier Investigation, and is in lieu of 
the prior class exemption authority held by these carriers 

s ‘‘Large Irregular Carriers’’ (see supra, p. 4). It 
rests on the required statutory findings (Tr. 48566, 48580), 
which in turn are supported by subsidiary findings (dis- 
cussed in this section of the brief only as they relate to the 
issue of statutory power). Moreover, the Board’s action 
represents an application of Section 416 to one of the prin- 
cipal purposes for which the section was fashioned—that of 
establishing classes of carriers whose operations are of 
limited extent or surrounded by unusual circumstances and 
exempting them from requirements which obstruct or im- 
pede their development. 

This purpose, and the fact that the power extends alike 
to scheduled and nonscheduled operations, is clear from 
the face of the statute. Thus, in addition to the classifica- 
tion and exemption powers set forth in Sections 416(a) 
and 416(b)(1), Section 416(b)(2) (infra, p. 60) provides 
that both carriers ‘‘not engaged in scheduled air transpor- 
tation’’ and those ‘‘engaged in scheduled air transporta- 
tion’? may be exempted from the labor requirements of 
Title IV upon a finding that enforcement thereof ‘‘wonld 
be such an undue burden on such air carrier as to obstruct 
its development and prevent it from beginning or continu- 
ing operations.’’? Had the exemption power not been in- 
tended to apply generally to scheduled operations, these 


we 
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provisions would not appear in the statute. And the strict 
. standard for exemption from the labor provisions, which 
requires ‘‘such an undue burden”’ as to obstruct develop- 
ment by preventing a carrier from beginning or continuing 
operations, plainly reflects a Congressional judgment that 
a requirement in other areas which obstructs or impedes 
development is an undue burden from which relief is au- 
thorized® The legislative history supports this view."7 


16 Although we go no farther here than required by the facts of 
this case, we think the “burden” need not be nearly so severe as 
that. The fact that the term “undue burden” is defined in Section 
416(b) (2) and undefined in Section 416(b) (1) demonstrates that 
the Congress recognized varying degrees of “burden”, and left the 
determination of what was “undue” to the judgment of the Board 
in all other cases. 

17 Senator Truman, in explaining the exemption provision in 
Committee and on the floor of the Senate (Hearings before a Sub- 
committee of Senate Committee on Interstate Commerce on S. 
3659, 75th Cong., 3rd Sess., pp. 3-4, 83 Cong. Record 6726), stated 
that it was designed to enable the Board “to adjust some of the 
requirements of the law where necessary to encourage small oper- 
ators, such as the small operators in Alaska, in cases of hardship,” 
and that the power extended not only to “a nonscheduled opera- 
tion,” but “a scheduled operator as well.” 

While petitioners rely upon both this and other legislative his- 
tory as showing that the only scheduled operations contemplated 
under the exemption authority were between a few sparsely settled 
points where certificated carriers did not operate, the examples 
cited in the legislative history are believed to be merely illustrative 
of situations then existing to which the exemption power could 
extend, and by no means to be exclusive or to constitute any fixed 
or complete definition of “limited extent” or “unusual circum- 
stances” warranting exemption. In this connection, it may be 
observed that, had the Air Taxi exemption (14 CFR 298) been 
issued in 1938 and had the taxi operators possessed their existing 
equipment, the operations would have been competitive with the 
then scheduled certificated operations. Conditions change in air 
transportation just as in any other field. 

It should also be noted that the debates in the House upon which 
petitioners rely centered around whether restrictions should be 
placed upon exemption from the labor provision of the Act, and 
further concerned an exemption provision permitting exemption 
only for “limited character of operations” (83 Cong. Rec. 7068) . 
Further, the terms of the statute, the surest guide to congressional 
intent, and the administrative construction thereof (discussed 


* 
* 
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Beginning with the original ‘<nonscheduled’’? exemption 
regulation promulgated in 1938 immediately following the 
passage of the Act, the Board over the years has made fre- 
quent use of its powers under Section 416 to establish 
classes of both scheduled and nonscheduled air carriers, 
and to permit them by exemption to conduct, among other 
things, unlimited scheduled operations with both ‘‘small”’ 
and ‘‘transport-type’’ aircraft, either generally or over es- 
tablished routes, either pending certification proceedings or 
on a long-term basis, and either by restricted class or open 
class which new operators could join.” The carriers here 


EE 
infra), do not permit the limitations which petitioners seek to 
impose. 

18In addition to the “Large Irregulars” and the initial “non- 
scheduled” classification, these classifications have been (1) the 
“Non-certificated Cargo Carriers” authorized by regulation in 1947 
(Reg. No. 389, 12 F.R. 3079, 14 C.F.R. (1947 Supp.) 292.5) to 
conduct without limitation as to size of equipment unlimited 
regularly scheduled cargo operations over specified principal air 
routes pending completion of certification proceedings; (2) the 
“Air Taxi Operators” (former “Small Irregulars”) authorized by 
regulation in 1952 (ER-167, 17 Fed. Reg. 636, 14 CFR 298) to 
conduct unlimited scheduled operations with small aircraft be- 
tween any and all domestic points at their election except between 
points where certificated helicopter service is provided; (3) the 
“Alaskan Air Carriers,” initially restricted to certificate applicants 
permitted by regulation to conduct scheduled operations without 
limitation as to size of equipment pending disposition of their cer- 
tificate applications (Reg. No. 173, 6 Fed. Reg. 3692, 14 CFR 
(1941 Supp.) 292.2); revised in 1945 to permit additional opera- 
tions pending disposition of certificate applications, restricted only 
by the requirement that operations not exceed those actually con- 
ducted during a specified 6-months’ prior period (Reg. No. 343, 
10 Fed. Reg. 9314, 14 CFR 292.3), and also revised to permit cer- 
tificate holders as a class to regularly serve certain points not 
named in their certificates with any type aircraft and to include 
(in 1948) a classification of “Alaskan Pilot-Owners” authorized 
to conduct certain irregular operations with small aircraft (ER- 
121, 13 Fed. Reg. 2337, 14 CFR (1949 ed.) 292.2); and (4) “Air 
Carriers While Conducting Operations For the Military” a regula- 
tion (ER-186, 18 Fed. Reg. 3640, 14 CFR 294) which permits any 
air carrier, certificated or noncertificated, to conduct without lim- 
itation as to frequency in flight or size of equipment operations for 
the military under 90-day to one-year contracts ~ 
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involved, now a closed class, had their genesis in the 1947 
revision of the general exemption regulation establishing 
the class of ‘‘Large Irregular Carriers,’’ and the new ex- 
emption here involved is but a continuation of the familiar 
pattern of classification and exemption applied in the area 
and to the carriers for which Section 416 was designed. 

Clearly, the prior authority under the 1947 and 1949 
revisions was for operations of limited extent surrounded 
by unusual circumstances. Indeed, the scope of operations 
permitted was so limited that, as the Board pointed out in 
its 1949 revision of the regulation (¢fra, pp. 63-65), the 
use of transport-type aircraft in such operations presented 
serious operational and economic difficulties. See also, 
Large Irregular Carriers, Exemptions, 11 C.A.B. 609, 
615-16 (1950). The effect of these limitations upon opera- 
tions is revealed by the heavy attrition among the carriers. 
Of the original 142 holders of Letters of Registration, a 
few have been certificated, and only 49 remained at the time 
of the Board’s action here under review.” 

The circumstances affecting the carriers’ present opera- 
tions thus are unusual in the practical, and hence the stat- 
utory sense, in that (1) they have found it difficult to use 
large transport-type aircraft and their operations have 
been affected by the lack of broader operating authority; 
(2) the carriers are in fact lawfully in existence and em- 
ploying such aircraft; and (3) lengthy proceedings have 
been held but not yet completed relating to the issue of 
their future operating authority and in which it already 


yr 
Under authority of Section 1(2) (52 Stat. 977, 49 U.S.C. 401(2)), 
somewhat similar to Section 416 in its relation to “indirect air 
carriers,” the Board by regulation also has established various 
classifications of “air freight forwarders” permitted to conduct 
operations without certificates. See 14 C.F.R. 296, 297; American 
Airlines v. Civil Aeronautics Board, 178 F. 2d 903 (C.A. 7, 1949). 
19 Economie operations of course were not impossible under the 
prior authorization, and petitioners correctly point out that some 
of the carriers have conducted successful operations thereunder. 
But that fact does not serve to obviate the difficulties involved 
or to explain away the heavy attrition among the carriers, nor 
to establish a lack of need for broader authority even as to the 
successful carriers in relation to their future development. 
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has been determined that broader authority should issue. 
The Board here granted additional operating authority in 
the charter field, and substituted a provision permitting 
regular passenger and property flights up to ten trips per 
month in lieu of the prior 8 to 12 flights permitted on an 
irregular basis, thus permitting more effective operation in 
this area. But the regular operations permitted are of 
limited extent, both in absolute terms and in contrast to the 
regular route authority held by the certificated carriers. 
Further, as the Board pointed out, there is nothing start- 
lingly new or novel about this authorization in the light of 
the one already held (Tr. 48556-57).” 

Moreover, the Board’s order rests on findings for a need 
for the broader authorization both in terms of the interests 
of the carriers in their own strengthening and continued 
well being, and in terms of the public interest benefits which 
will result therefrom. In other words, the carriers’ inabil- 
ity to conduct more extensive and effective (but still lim- 
ited) operations is obstructing their development contrary 
to both private and public interests, perhaps in some in- 
stances to the point of destruction. The Board also weighed 
its action in terms of the public interest in preserving the 
certificated air transportation system, and found that no 
really serious competitive impact would result from the new 
authorization. In sum, the Board’s findings spell out the » 
conditions for exemption responsive to the terms and pur- 
poses of the statute. 


B. Petitioners’ contentions that the exemption power should 
be construed to be inapplicable here are without merit 
and contrary to the established construction by the 
Board. 


Petitioners argue in substance in varying contexts 
throughout their principal brief that the exemption power 
should be held to be inapplicable here to avoid ‘‘frustra- 
tion’? of the certificate requirement (Brief, p. 39) which 


20 A ten-flight limitation had been proposed as early as 1946 by 
the Board’s examiners. See Investigation of Nonscheduled Air 
Services, 6 C.A.B. 1049, 1051 (1946). 2 
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allegedly calls for a certificate for ‘‘every economically 
significant operation in air transportation’’ (Brief, p. 35) ; 
that the exemption standards of ‘limited extent,’’ ‘‘un- 
usual circumstances,’’ and ‘‘yndue burden’’ should not 
here be held to exist as a matter of law; and that the Board’s 
action is contrary to prior precedent. 

We turn first to petitioners’ ‘‘eertificate versus exemp- 
tion’? argument. The importance of the certificate pro- 
vision to the statutory scheme is conceded. But the ex- 
emption provision also has its place, and is to be no more 
‘frustrated’? than the certificate provision. Section 416 
is not a statutory exemption or proviso in the ordinary 
sense. Rather, it is an affirmative grant of power to the 
Board to be used in appropriate cases for the over-all de- 
velopment and good of the air transportation system. It 
should be no more narrowly construed than any other sub- 
stantive provision.” It affords the flexibility which ob- 


21 Petitioners devote a substantial portion of their brief to de- 
tailing the conditions in air transportation existing at the time of 
the passage of the Act, and to their then financial straits. But 
the Board acted in the light of present conditions, and on findings 
of insignificant impact upon certificated operations, thus demon- 
strating no departure from the purposes of the certificate provi- 
sions upon which the petitioners rely. The petitioners for the most 
part appear to avoid any references to their present finanical 
positions. 

22 As the Court’s opinion in the surface mail exemption cases 

indicates (American Airlines V. Civil Aeronautics Board, No. 
12,688, p. 7 of slip opinion), Section 416 is complete in itself and 
carries its own exceptions and limitations. See, also, Mondakota 
Gas Company v. Federal Power Commission, C.A. D.C. No. 12,759, 
decided March 15, 1956, pp. 5, 6 of slip opinion. The contention 
that the entire section is a mere proviso to be limited by other pro- 
visions was rejected in the surface mail exemption case, and it 
was there allegedly supported by the same cases relied upon by 
petitioners here which in our view support only the proposition 
that the exceptions contained in Section 416(b) (2) are to be 
narrowly construed, and not the section itself. 
Further, we fail to perceive the importance which petitioners 
ascribe to the Section 416(b) (1) phrase that the Board “to the 
extent necessary, may . . - exemp ” This phrase only means that 
the Board is empowered to exempt from any statutory provision to 
the extent necessary to make exemption effective, and is in aid, 
not in derogation, of the exemption power. 
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viously is required to meet the changing circumstances of 
aviation, and is an essential and time honored tool for the 
development of air transportation. Certainly the Congress 
meant the power to be effective, and particularly in the 
area here employed, that of developing small carriers and 
limited operations. The Board’s powers under Section 416 
are of course not unlimited, but the limitations are only 
those contained in Section 416. The section does not say 
that exemption shall not extend to an ‘‘economically signifi- 
cant operation,”’ nor has its application been so restricted 
by the Board. 

Indeed, a sizeable and very significant portion of the air 
transportation industry depends upon exemption for its 
existence, as witnessed by the irregulars, the air taxi opera- 
tors, the Alaskan carriers, and the air freight forwarders. 
The exemption afforded to the air freight carriers pending 
completion of certification proceedings also permitted sig- 
nificant operations against which these petitioners com- 
plained in challenging the ultimate certificate awards to 
the freight carriers. See American Airlines v. Civil Aero- 
nautics Board, 89 U.S. App. D.C. 365, 192 F. 2d 417 (1950). 
These same petitioners also regarded the surface mail ex- 
emptions recently affirmed by the Court as permitting 
significant operations in derogation of the certificate pro- 
vision. Certainly the exempted operations permitted for 
the military are extremely significant. The almost daily 
exemptions for foreign flights of passengers under the 
Board’s ‘‘Transatlantic Charter Policy’? (see Tr. 48548) 
permit significant operations viewed in their totality, and a 
great number of other ‘‘sionificant operations’? have been 
permitted by exemption over the years.” 


23 The “Transatlantic Charter Policy” represents a statement by 
the Board of the circumstances in which exemption will issue for 
foreign flights of persons, and exemption under these standards is 
the established method of supplementing certificated passenger 
service in this field. 

The Board also has issued various exemptions permitting entire 
routes to be operated, both pending certification proceedings and 
otherwise. See e¢.g., Eastern A. L. Grandfather Certificates, 1 
C.A.A. 173, 179 (1939) (Eastern authorized to operate between 
Tampa and Atlanta and between Houston and San Antonio pend- 
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The fact that such operations are of a type which also can 
be authorized by certificate denotes no frustration or im- 
proper by-passing of the certificate requirement. Where 
the conditions for exemption exist, the fact that exemption 
may provide a limited alternate method of authorizing op- 
erations is beside the point; that is the very purpose for 
which Congress permitted exemption from the certificate 
requirement and for which exemption consistently has been 
employed by the Board. Further, the petitioners contra- 
dictorily suggest both that the operations here permitted 
require a certificate and that they cannot be authorized by 
certificate (and hence not at all). Such a contention can 
have little appeal, and particularly in view of the fact that 
the Civil Aeronautics Act was adopted to provide a basis 
for development of an adequate air transportation system.” 


[Ane eee Sy ean 
ing certification); Order 4552, March 6, 1946 (Pan American 
authorized to operate between Guatemala City and New Orleans 
pending certification) ; Order 3096, August 28, 1944 (Pan American 
authorized to operate between Miami and Leopoldville, Belgian 
Congo) ; Order E-9782, November 25, 1955 (Central, a local service 
carrier, authorized to conduct operations between Ft. Smith and 
St. Louis pending certification proceedings) ; Order E-10069, March 
6, 1956 (Frontier, 3 local service carrier, authorized to operate 
between Silver City and Albuquerque). 7 

The above examples are illustrative only. We do not attempt of 
course to trace the hundreds of exemption orders issued by the 
Board. The Board has established rules of practice relating to 
exemption requests (14 CFR, 302.400 et seq.), thus demonstrating 
that the exemption provision is a frequently used section of the 
Act. 

2% The doubts relating to the Board’s powers to impose schedule 
limitations in a certificate because of the provisions of Sec. 401 (f) 
(infra, p. 58, see Tr. 48595-97) simply establishes an additional 
reason why the exemption power extends to limited scheduled op- 
erations. The petitioners’ own major premise is that the exemption 
power should not be used other than in situations where a cer- 
tificate would be inappropriate. If the Act is interpreted simul- 
taneously as not permitting a certificate for a given limited opera- 
tion and yet barring the operation, the obvious answer is that 
the case is one for exemption, and not that there is no way at all 
to permit the operation irrespective of the circumstances and pub- 
lic interest considerations involved. 
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What has been said thus far also applies to the variations 
of petitioners’ central theme as applied specifically to the 
term ‘‘limited extent’? of operations. Again the term is 
not defined by the statute to mean ‘‘of limited economic 
significance’’*> and of ‘‘scant impact’’ on the ‘‘basi¢ air 
transportation system,’’ by which terms the petitioners 
mean that exemption cannot extend to operations having 
competitive impact upon them (Brief, p. 39). In our 
view, ‘‘limited extent’? means operations limited in terms 
of over-all operations of a particular carrier, or limited to 
particular segments, commodities, schedules, in point of 
time, etc. The term obviously possesses a degree of rela- 
tivity in terms of comparison with certificated services un- 
limited as to time and scope; but the point here being made 
is that competitive impact as such is not the test of ‘‘lim- 


We also note the contentions that the prior request to Congress 
for amendment of Sec. 416 and the stay of various portions of the 
order pending opportunity for Presidential views constitute admis- 
sions by the Board that the action here involved is beyond the 
exemption power. Both of these arguments are obvious non 
sequiturs. A request to Congress for broader exemption power 
does not serve to establish that this exemption is improper, and 
in any event such a request is inconclusive on the point of the 
proper interpretation of the statute. See Wong Yang Sung v. 
McGrath, 339 U.S. 33, 47 (1950). 

Insofar as reference to the President of exemption action is con- 
cerned, it may be stated that the Board, particularly in the first 
few years of its existence, on several occasions has submitted ex- 
emption orders for the President’s information and comment prior 
to their release. The action here is thus not unprecedented as 
petitioners suggest. Further, the President obviously did not con- 
sider the exemption action here involved to be improper. While 
he requested submission of the final action to him before release, 
that submission would have been required in any event since 
there are pending for disposition in the Large Irregular Carrier 
Investigation numerous certificate applications for foreign and 
overseas authority. See Sec. 801 (52 Stat. 1014, 49 U.S.C. 601; 
C. & S. Air Lines v. Waterman Corp., 333 US. 103 (1948)). 

25 This phrase, cited as a quotation from Investigation of Non- 
scheduled Air Services, 6 C.A.B. 1049, 1051 (1946) was used by 
the Board in describing existing “nonscheduled operations” at the 
time of the passage of the Act, and petitioners’ use of it is wholly 
out of context. 
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‘ted extent.” Competitive impact upon other air carriers 
is a ‘‘public interest’’ factor (see Section 2, infra, p. 57), 
duly considered by the Board here. Moreover, the Board 
found in substance ‘‘scant impact’? upon the petitioners 
from the new authorization, and hence even by the standard 
which petitioners seek to establish the operations are of 
limited extent. 

Additionally, the petitioners assert that the regular 
operations here authorized are not of limited extent either 
in absolute terms or by comparison with their own opera- 
tions. They refer to the number of flights permitted to 
each carrier and the number of carriers in the class (10x49), 
and conclude that 490 scheduled flights have been authorized 
each month as between all pairs of points, and hence that 
the operations are not unlimited. But the term ‘“‘limited 
extent”? as it applies to a class exemption obviously has 
reference to the individual operations of each member of 
the class, and not the totality of either the actual or theo- 
retical operations of the entire class. The Board has always 
so construed the provision, as witnessed by the fact that 
its prior nonscheduled and irregular exemptions have per- 
mitted a great many more flights than the ones here in- 
volved.* Indeed, the original class of Large Irregulars 
(142 in number) could have operated some 1500 flights a 
month, and, as the Board found, the remaining members of 
the class could have operated approximately the same num- 
ber of flights under their former authority as are permitted 
by the new authorization. 

Recognizing that the carriers have not heretofore all op- 
erated over a particular segment and that two daily flights 
are the normally accepted minimum service requirement for 
adequate scheduled operations, the petitioners next argue 
that some of the carriers will band together to hold out and 
perform daily or multiple daily scheduled flights through 


26 We also note that Section 416(b) imposes no limitations in 
terms of number of flights, and that in the ordinary exemption for 
scheduled operations over & particular route (of which many have 
been issued to the air carrier petitioners) the carrier can operate 
as many flights as it elects. 
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ticket agents, and that in any event daily flights will be 
provided by the carriers without any collusion. But the 
Board specifically prohibited arrangements between cat- 
riers, and between carriers with or through ticket agents, 
for the holding out of such services (Tr. 48690).27 The fact 
that some carriers may attempt to evade the prohibition 
does not render the authorization invalid. Further, the 
totality of operations of the separate carriers each going its 
own way well may result in daily flights between the same 
points, just as it did under the former authorization. How- 
ever, as the examiners found (Tr. 46049, 46053), and as the 
industry knows, a minimum of a single daily trip by a given 
carrier is necessary for effective competitive penetration 
of the run-of-the-mill passenger traffic.” Moreover, the 
Board retained authority to scale downward the flight lim- 
itations, and it obviously has jurisdiction to impose addi- 
tional requirements relating to the use of ticket agents if 
that action becomes necessary. The short of the matter is 
that the operations here in issue are of ‘‘limited extent’’ in 
terms of extent of operations permitted, of competitive im- 
pact, of the size of the earriers involved, and, at least for 
the moment, in point of time in that they are permitted only 
pending completion of the Large Irregular Carrier Investi- 
gation. 

Somewhat similarly, petitioners also appear to argue that 
the test of ‘‘unusual circumstances affecting’’ operations 
should be held not to be met here in that the operations 
snvolved are not unusual, because the carriers have only to 
await the completion of the Board’s proceeding to obtain 


27 The prohibition in the new authorization against combined 
operations is in substance the one contained in the former regula- 
tion (14 CFR 291.26), and some of the conditions in the new au- 
thorization relating to the use of ticket agents are even more 
stringent than the former ones (See Tr. 48690-91 and the Board’s 
comment thereon, Tr. 48558, 49205-07 ). 

28 This factor also meets the objections of the local service car- 
riers that even ten flights a month will injure them. 

We also point out that at this stage of the proceeding the ques- 
tion is whether the findings support the exemption, and not 
‘shether the findings are correct. 
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the broader authority (which petitioners say cannot issue 
in any event), and because their existing operations are 
not affected by their inability to conduct more extensive 
ones. But the term ‘‘unusual circumstances’’ does not mean 
that the operations must be of an unusual type in terms of 
traffic transported or equipment employed. This specific 
contention was rejected by the Court in the surface mail 
exemption case. True, as in the case of ‘‘limited extent,”’ 
‘<ynusual cireumstances”’ is a relative term to be applied in 
the light of what are usual circumstances in air transporta- 
tion. The circumstances here existing are unusual and are 
demonstrated by the history of the irregulars, their operat- 
ing difficulties and problems. Yet another unusual circum- 
stance is the lengthy proceeding held by the Board, the 
determination that broader authority should issue, and the 
inability of the Board to promptly complete its proceed- 
ing. Further, while we do not believe that impact upon 
existing operations is a requirement for exemption, there 
has been an actual impact upon existing operations of the 
class by reason of the prior limitations on operating author- 
ity which have precluded their development, and in some in- 
stances perhaps their very survival. Moreover, it will again 
bear repeating that the real position of these petitioners is 
that the Board can never grant the authority here involved 
to the irregulars in any form and irrespective of the pro- 
ceedings held. Whatever less may suffice for ‘‘unusual 
cireumstances,’’ and a great deal in our opinion will, the 
circumstances here are highly unusual.” 

The argument that the ‘‘yndue burden’? requirement 
should be held to be unsatisfied here, and the exemption 
- power thus restricted in this manner, is equally unpersua- 


29 Certainly the circumstances here are as unusual as were those 
involved in the surface mail exemption case. Petitioners attempt 
to distinguish the Court’s decision there on grounds that failure to 
exempt might have precluded all participation in the experimental 
carriage there involved. But public interest benefits lost and 
traffic not carried during certification proceedings is just as ir- 
retrievably lost. where opportunity for later participation is present 
as where there is no such opportunity. 
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sive. There is no dispute on the proposition that a mere 
lack of operating authority, or a mere desire for additional 
revenues, constitutes no undue burden. But where there is 
operating deficiency and need for funds which can be sup- 
plied through remedying that deficiency, plus either ‘‘lim- 


sted extent’? or ‘‘unusual circumstances,’’ the burden be- 


comes ‘‘undue.’? Otherwise, the Board could not exempt 
at all. And again we need not consider all of the circum- 
stances in which a finding of ‘‘undue burden’’ is warranted. 
The burden here is one obstructing development and it is 
plain from the face of the statute that such a burden is 
‘¢yndue.’’ 

Finally, the Board’s action here is entirely consistent 
with its prior exemption action. Indeed, the various class 
exemptions heretofore issued (see supra, note 18, p. 19) 
all have rested on findings of ‘‘limited extent”’ of and ‘‘unu- 
sual circumstances affecting’’ operations. The exemption 
of the ‘‘air taxi operators’”’ for virtually unlimited sched- 
uled operations represents a similar exercise of the exemp- 
tion power, and the exemption of the air freight carriers 
an even closer one. There (14 CFR (1947 Supp.) 292.5) 
the freight carriers were permitted to conduct interim 
scheduled operations with transport-type aircraft, on find- 
ings of necessity for exemption to preserve the carriers’ 
pending completion of certification proceedings and of pub- 
lic interest for their services. The cases relied upon by the 
petitioners are inapposite. The operations for which ex- 
emption was requested in Standard A.L. Exemption Re- 
quest, 9 C.A.B. 583 (1948) were for more than ten flights a 
month. Similarly, in Large Irregular Carriers, Exemp- 
tions, 11 C.A.B. 609 (1950), a reading of the opinion will 
readily disclose that the Board was speaking of operations 
of greater frequency than the ones here involved. Further, 
this is not the type of situation involved in Chicago and 
Southern A.L., Hot Springs Exemption, 7 C.A.B. 451 (1946) 
where a certificated carrier already conducting extensive 
operations simply desired to extend its operations over a 
new segment before completion of certification proceedings. 
And if ‘compelling reasons of public interest” (4 merican 
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Airlines et al Route Consolidations, 7 C.A.B. 337, 349 
(1946) is the unvarying test for exemption, that test is sat- 
ished here. Further, exemption pending completion of 
proceedings is not at all unusual. This Court has hereto- 
fore affirmed three such exemptions.” In two other cases 
it has indicated that the Board might permit continued op- 
erations during remanded proceedings where the only fea- 
sible basis for permitting such operations was the use of the 
exemption power (which was in fact used for this pur- 
pose). 

Thus, as petitioners correctly forecast (Brief, p. 47 ); 
we do assert prior consistent administrative interpretation 
and practice. The important place to be given in statutory 
interpretation to ‘‘administrative practice, consistent and 
generally unchallenged,”’ which reveals ‘‘a contemporane- 
ous construction of a statute by the men charged with the 
responsibility of setting its machinery in motion, of making 
the parts work efficiently and smoothly while they are yet 
untried and new”? (Norwegian Nitrogen Co. v. U. S., 288 
U. S. 294, 315 (1933)), has been reiterated and reaffirmed 
as recently as March 6, 1956. United States v. Leslie Salt 
Co., 350 U. S. 383, 396." The Board’s action here is no mere 
ad hoc determination, but rather represents the application 
of established principles to a somewhat different factual 


30 Bastern Air Lines v. Civil Aeronautics Board, 87 US. App. 

vacated 341 U.S. 901 (1951); 

10671 (unreported), cert. den. 341 US. 951 (1951); American Atr- 

lines v. Civil Aeronautics Board, C.A. DC., No. 12688, decided 
February 9, 1956. 

31 Northwest Airlines v. Civil Aeronautics Board, 90 U.S. App. 
D.C. 158, 194 F. 2d 339 (1952); Greensboro-High Point Airport 
Authority v. Civil Aeronautics Board, C.A. D.C.; Case No. 12608, 
decided March 22, 1956. 

82 The claim that the Board’s prior exemption actions have not 
been reported and hence are without precedential value is without 
merit. The various class exemption regulations are all set forth 
in the Federal Register and CFR. All Board orders are public 
records, available for inspection, and constantly cited as precedents. 
See Section 3(b) of the Administrative Procedure Act (60 Stat. 
238, 5 U.S.C. 1002(b)). 
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situation in the light of circumstances as they exist today- 
That interpretation should be controlling here. See, also, 
U. §. v. Public Utilities Commission, 349 U. 8. 295, 315 
(1953) ; Unemployment Compensation Commission Vv. Ara- 
gon, 329 U. S. 143, 153-154 (1946) ; United States v. Ameri- 
can Trucking Assns., 310 U. 8. 534, 549 (1940) ; American 
Airlines v. Civil Aeronautics Board, 178 ¥. 2d 903, 909, 910 
(C. A. 7, 1949). 


Il. The Board’s Findings Are Adequate. 


We note several initial fallacies in petitioners’ assertions 
of inadequacy in the Board’s findings. In the first place, 
whether the Board’s action is viewed as a temporary revi- 
sion of the former exemption regulation (which it is in 
reality) or as an initial exercise of the exemption power, 
it seems apparent that detailed findings are not required.™ 
Secondly, petitioners erroneously assert that all of the find- 
ings for exemption appear in a single page of the Board’s 
opinion. On the contrary, the numerous findings through- 
out the opinions relate to and have direct applicability to 
the exemption here. Thirdly, as pointed out in Alabama 
G. S. RB. Co. v. United States, 340 U. S. 216, 228 (1951), the 
‘findings essential to the validity of a given order will 
vary with the statutory authority involved and the con- 


33 There is of course no requirement for findings in rule-making, 
nor does Section 416 in terms require any findings other than those 
specified therein. Section 416 does not require the Board to act 
by “order,” and hence Section 1005 (f) of the Act (52 Stat. 1023, 
49 US.C. 645 (f)) requiring findings of fact in support of orders 
is also technically inapplicable. Further, as this Court has hereto- 
fore indicated, the requirement for findings in Section 416 means 
little more than “if the Board believes” and there need be only a 
sufficient showing of a belief not “arbitrarily held.” (Eastern Atr 
Lines v. Civil Aeronautics Board, 87 US. App. D.C. 331, 185 
F. 2d 426, 428). To rectify their position on this point, petitioners 
hasten to assert that the Board’s own Rule 36 (14 C.F.R. 302.36) 
requires the exhaustive findings which they assert to be necessary. 
But that rule obviously contemplates only such findings as may be 
appropriate to the matter at hand, and further in terms applies 
only to “final decision on the merits” rather than to interim 
action, 
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text of the situation presented,”’ and all that is required is 
enough findings for the Court to discharge its function of 
review. The action here is a class exemption which requires 
neither specific findings relating to all the members of the 
class nor those required for certification.“ And lastly, as 

‘can Airlines v. Civil Aeronautics 
Board, 39 U. S. App. D. ©. 365, 192 F. 2d 417 (1951), the 
Board is not required even in certificate cases to make 
specific estimates of future volumes of traffic and antici- 
pated participation in that traffic. Rather, it need only 
rationally find a sufficient potential to justify additional 
carriers (192 F. 2d at p. 422). We show below that the 
Board’s findings are adequate in the circumstances of this 
case. 


A. The findings of “limited extent’’, ‘“‘unusual circum- 
stances’’, ‘undue burden, and ‘‘public interest’’ for 
exemption are adequately supported by subsidiary 
findings, and the Board’s orders disclose a rational 
basis for exemption. 


The Board contrasted the ‘‘ten-fliight” limitation with the 
former authority held by the irregulars, and found it to be 


%In American Airlines et al. v. Civil Aeronautics Board, 178 
F. 2d 903 (C.A. 7, 1949), the contention was made that the Board, 
in granting exemption to air freight forwarders, was required to 
find the persons to whom the class exemption extended to be each 
“ft willing and able” to perform the services, and further that 


| e e ° . ° 
such services were required by the “public convenience and neces- 


sity,” the standards for certification (178 F. 2d at pp. 905, 906). 
The Court rejected the contention, pointing out that the finding re- 
quired is that “exemption is in the public interest,” and not that 
particular operations will be so (178 F. 2d at pp. 907, 908). See, 
also, this Court’s opinion in Eastern Air Lines v. Civil Aeronautics 
Board, 87 US. App. D.C. 331, 185 F. 2d 426, 428, citing with ap- 
proval the American case, and also recognizing that the findings 
for certification are not @ prerequisite to exemption. 

It may also be observed that the findings made by the Board 
here closely parallel those recited in the freight forwarder exemption 
case as demonstrating & “reasonable basis” for exemption (178 F. 
2d at p. 908), and are much fuller than those normally made in 
granting class exemption by regulation. See regulations cited 
supra, p. 19, note 18. 
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little greater in extent than the prior one (Tr. 48552, 48597, 
49193). It also compared the new limitation in terms of 
the regular route authority held by the certificated carriers, 
the multiple daily schedules operated by them, and competi- 


tive impact upon certificated operations, finding a wide Gis- com 


parity in all these particulars (Tr. 48591, 48554, 48559, 
48557, 48558, 49202, 49203). ‘The findings also show that 
the carriers are small carriers in relation to over-all finan- 
cial resources and revenues (Tr. 4865-77). In these re- 
spects, the Board’s findings plainly disclose ‘‘limited ex- 
tent?’ of operations both from a physical standpoint and 
from a comparative standpomt with certificated operations. 
Further, the fact that the interim exemption is of limited 
extent as to duration is apparent from the face of the 
Board’s order. 

As to “unusual circumstances’’, the actual existence of 
the irregulars cannot be ignored, nor can the fact that their 
prior operating authority was restricted to such a degree 
as to make operations with large transport-type aircraft 
difficult. All of these facts are disclosed by the history of 
the carriers and the Board’s prior regulations and pro- 
nouncements. See infra, pp. 63 to 69; Large Irregular 
Carriers, Exemptions, 11 C. A. B. 609, 615, 616 (1950). The 
Board’s findings also disclose a steady worsening in the 
position of the carriers both in terms of dwindling revenues, 
resources, and number of earriers (Tr. 48536, 48589, 
48598-99, 49198-99). The Board found that its action should 
be designed to foster and preserve the carriers both as a 
matter of equity to the carriers and because of public in- 
terest benefits (Tr. 48540, 48541, 48550, 48558, 48630, 49199, 
49204). It pointed specifically to a necessity for broader 
operating authority to preserve the carriers as a defense 
asset and to afford them an appropriate area for operations 
when not engaged in military operations (Tr. 48541, 48550), 
and to the need by the carriers for a lifting of the restriction 
against regularity to meet in part their operational prob- 
lems (Tr. 48551). The facts that the Board’s proceeding 
has been in progress for four years, and that the procedural 
posture of the case precluded final action on the scope of 
authority found required in the interests of the carriers and 
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the public also is apparent from the face of the various 
documents herein. Again the obvious facts disclosed and 
the findings made support the conclusions of ‘‘unusual 
circumstances.’’ 

The contentions that the Board did not sufficiently relate 
its findings of “limited extent’’ and ‘‘ynusual circum- 
stances’? to ‘‘undue burden’’, and ‘‘undue burden”’ to 
‘¢public interest”’ for exemption are without merit. A mere 
reading of the findings heretofore set forth will disclose the 
relationship of the findings and the bases for the Board’s 
action. Further, and again contrary to petitioner’s asser- 
tions, the subsidiary findings support the findings of ‘‘un- 
due burden’”’ and “‘public interest.’’ At this point of their 
argument, petitioners contend that findings were required 
to show (1) the identity of the lawful operators, (2) which 
of them were in need of strengthening, (3) the amount of 
income which the new authorization could be expected to 
provide, (4) the specific transportation deficiencies which 
existed, and (5) an over-all showing of emergency both in 
terms of survival of carriers and serious transportation 
deficiencies. But the Board was here dealing with the 
carriers as a class, and not on an individual basis.> As 
previously noted, the Board did set forth findings showing 
the steady deterioration of the class. Further, the Board’s 
report contains data showing the position of the individual 
eatriers of the class (Tr. 48665-77), and still later such 
information is contained in the standard Board publication 
referred to in the supplemental opinion (Tr. 49198-99). 
As could be expected, some of the carriers show small 
profits, others losses. The net effect, however, is an un- 
healthy picture. And while the petitioners rely upon portions 


85 While petitioners assert that the Board’s finding in its opin- 
ioh of undue burden “on each of the persons” of the class (Tr. 
48566) denotes a necessity for findings as to each member, this 
argument is merely a quarrel with the form of the order and has 
no bearing on the substance of the Board’s action. The finding 
of “undue burden” contained in the order itself (Tr. 48580), to- 
gether with the detailed treatment in the Board’s opinion of the 
carriers as a class, shows beyond doubt that the Board was pro- 
ceeding by class action. 
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of the examiners’ report to show that charter opera- 
tions can be conducted at a profit under the former author- 
ization, the very quotations relied upon also show that the 
carriers conduct both charter and individual service flights, 
and that approximately 50% of the carriers discussed were 
operating at a loss. (See petitioners brief, p. 61). Fur- 
ther, the Board explained in detail the importance of in- 
dividually ticketed services to the carriers (Tr. 49198-99), 
and pointed out that the basic flaw in the argument here 
advanced is that the various carriers in the group do for the 
most part rely upon individually ticketed services in sup- 
port of their over-all operations (Tr. 49194-97). 


The Board did not find the precise extent of income which 
could be expected from the new authorization nor could it 
do so in view of the widely diversified operations which the 
carriers conduct. It did, however, find a traffic potential 
and room for the expanded authorization (Tr. 48542-44, 
48551, 48554, 48559, 48626), and no more is required. 
American Airlines v. Civil Aeronautics Board, 89 U. 8. App. 


D. C. 365, 192 F. 2d 417 (1951). Similarly, as to service 
needs, the Board found that the very fact of substantial 
carriage by the irregulars under their disabilities and com- 
petitive disadvantages demonstrates a need for their serv- 
ices (Tr. 48626, 48634), and deficiencies in coach services by 
the certificated carriers were found which the Board con- 
sidered to be representative (Tr. 48634, 48683-85, 49201). 
Further, it is an elementary fact that, in all forms of trans- 
portation, peak demands exist which cannot always be met 
by the regular operators, and the Board’s action was de- 
signed in part to permit a meeting of those peak demands. 
True, the Board did not identify all route segments on 
which there were deficiencies or all areas in which trans- 
portation shortages exist. Again that would have been im- 
possible in the very nature of things, and should not be 
required in the light of the roving authorization found 
necessary to permit a meeting of supplemental service 
needs where and when they may arise, and also necessary 
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to the well-being of the irregulars.° The short of the 
matter is that much the same general need for supplemental 
services exists which justified the original exemption to the 
large irregulars, and the ones here authorized are in fact 
supplemental services differing only in degree from the 
prior ones.” 

Further, in asserting that only grave emergency condi- 
tions would justify interim exemption, petitioners miscon- 
ceive the nature of the undue burden and public interest 
justifying exemption. Certainly neither the Board nor the 
Courts have ever held that only a major crisis will justify 
the use of the Section 416 power. It may well be that most 
of the carriers would survive completion of the Board’s 
proceeding (although many have dropped by the way dur- 
ing the course of the proceeding), and the public obviously 
gets along as best it can with those transportation facilities 
in fact available. But these facts neither obviate the desir- 
ability in the public interest for the Board’s action, nor 
establish that the burden here, which obstructs develop- 
ment of the carriers, is not ‘¢yndue’’ in the statutory sense. 
And as to the contention that the Board has granted 

36 Interestingly enough, TWA contended before the Board that 
“st would result in an administrative jumble for the Board to at- 
tempt to determine continuously where and when the peaks need- 
ing supplemental service exist...” (Tr. 48621). See, also, Tr. 
49200-01. 

37 Tn promulgating the 1947 revision of the exemption regulation, 
the Board found, inter ala, (12 Fed. Reg. 3076), 

_ “Tn addition to the public demand and need for air trans- 

_ portation services furnished by the certificated air carriers on 

regularly scheduled operations, there is public demand and 
need at the present time for air services on an irregular basis 
both to certificated and non-certificated points. Such ir- 
regular services vary greatly with respect to type of service, 
and fill a need which, because of fluctuations in the demand 
and the impossibility of determining where and when the de- 
mand will rise, by its very nature cannot be fulfilled eco- 
nomically by carriers operating on regular schedules and 
routes. Such services can be performed by non-certificated air 
carriers, and because of their knowledge of local conditions or 
willingness to perform specialized types of services such serv- 
ices can frequently be performed by them more adequately, 
economically and quickly than by certificated carriers.” 
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broader operating authority to violators, it may be ob- 
served that the proceeding was not in such posture as to 
permit denial of applications on the basis of prior viola- 
tions, and that the broader authorization will not serve to 
increase any carrier’s penchant or opportunity for viola- 
tion. On the other hand, as the Board pointed out, the 
broader authorization will serve to aid in enforcement, and 
also to discourage violations which otherwise might occur. 


B. The operations permitted are reasonably related im 
scope to the purposes demonstrated by the Board’s 
findings. 

Seizing upon the findings relating to needs for supple- 
mental services to meet peak demands, the petitioners next 
contend that the ten-flight limitation is not reasonably 
related to peak demands, and hence the authorization is 
invalid for this additional reason. But again petitioners 
ignore the other stated bases for the Board’s action. These, 
among others, were the preserving and strengthening of the 
earriers, and affording them an opportunity for more effec- 
tive operations when not engaged in services for the mili- 
tary. Further, the ten-flight limitation obviously is just 
as reasonably related to meeting peak demands as is the 
former 8 to 12-trip authorization. The concept of the new 
authorization, like the old, is that of a group of carriers able 
to operate where and when a demand exists, and also to 
develop through their operations new and different services 
and demands. These matters were carefully explained by 
the Board (Tr. 49196-97, 49203-04), and the authorization 
is related to the purposes which it was intended to serve. 


C. The contention that the Board’s order is defective for 
lack of conclusions of law on the questions of power 
to exempt and power to authorize limited scheduled 
operations by certificate was not urged to the Board 
and hence is not open to review here; and an any event 
is without merit. 

Our examination of the petitions for reconsideration filed 
with the Board (unprinted transcript, pp. 48707-49081) fails 
to disclose any contention that the Board’s order was 
defective for lack of ‘‘conclusions of law.?? Hence, con- 
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sideration of this contention is precluded by Section 1006(e) 
(infra, p. 61) which provides that ‘‘no objection to an order 
of the Board shall be considered by the Court unless such 
objection shall have been urged to the Board . . .”” The 
application of this provision to the precise point here in- 
volved, where a petition for reconsideration does not assail 
an order as deficient for lack of findings as such, was ruled 
on by the Court in Seaboard and Western Airlines v. Civil 
Aeronautics Board, 87 U. S. App. D. C. 78, 183 F. 2d 975 
(1950). The court held 


‘<The point to which petitioners’ brief and argument 
are directed is that the Board failed to make adequate 
findings. Petitioner did not urge this objection to the 

Board, despite the fact that petitioner asked the Board 
- for a rehearing on other grounds. The objection there- 

fore comes too late.”’ 


See, also, New England Air Express v. Civil Aeronautics 
Board, 90 U. S. App. D. C. 215, 194 F. 2d 894 (1952): West- 
ern Air Lines v. Civil Aeronautics Board, 196 F. 2d 933 
(C. A. 9, 1952), cert. den. 344 U.S. 875 (1952). 

In any event, petitioners’ contention is without merit. 
We know of no requirement in Section 8(b) of the Ad- 
ministrative Procedure Act or elsewhere that an agency 
must formally recite or find that it has jurisdiction to take 
a particular action, or to make legal conclusions concerning 
points not necessary to decision. On the contrary, the 
agency is required only to find the ultimate facts on which 
the exercise of its statutory power depends. See Norfolk 
Southern Bus Corp. v. United States, 96 F. Supp. 756 (E. D. 
Va., 1950), affirmed per curiam 340 U. S. 802 (1950), and 
the various cases cited and discussed in the opinion of the 
three-judge Court. Here, the Board made the findings re- 
quired for exemption; the fact that petitioners disagree 
with the findings is another matter. Further, there was no 
reason why the Board should have decided the question of 
its power under the certificate provision. Agencies should 
be no more required than Courts to pass on matters extra- 
neous to the problem at hand. While petitioners contend 
that, had the Board decided the question of whether a cer- 
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tfeate could issue in their favor, they might then have 
used such a decision as a basis for attempting to persuade 
the Board and the Court that the exemption power should 
be equally restricted, these arguments are tenuous indeed. 
They denote no prejudice to the petitioners, nor is there. 
any impediment to the Court’s review of the lawfulness of 
the exemption action here involved. 


Ill. The Board’s Order Does Not Permit Operations Beyond 
the Scope of the Issues in the Proceeding, Nor Did the 
Board Commit Procedural Or Other Error in Granting 
Exemption Prior to Completion of the Entire Proceeding. 


The contentions that the interim authorization is beyond 
the scope of the Board’s proceeding in that the ‘“‘ten-flight’’ 
proposal was not in issue therein, and in any event because 
interim exemption was not proposed in the Board’s order 
splitting the proceeding, are, we think, completely devoid 
of merit. The first contention is simply one that, because 
the Board’s proceeding was for the determination of what 
<¢additional and supplemental’’ services should be author- 
ized, and because the petitioners do not consider the ‘‘ten- 
flight’’ limitation to be an ‘Cadditional and supplemental 
service,’’ it was perforce beyond the scope of the proceed- 
ing. But this is merely a play on words of indefinite mean- 
ing, and assumes in advance as a notice point petitioners’ 
conclusions on the very matter at issue before the Board.* 


38 The petitioners contended to the Board that any individually 
ticketed or separately way-billed operations were beyond the scope 
of the proceeding in that all such operations were merely dupli- 
cative of scheduled services (Tr. 48540, 48631). Some of the ir- 
regulars on the other hand contended that “additional and sup- 
plemental” meant that the Board’s proceeding was to fill any and all 
transportation needs not met by the certificated carriers as of 
September 21, 1951, the date of institution of the Board’s pro- 
ceeding (see Tr. 48592-94, and the contentions made to the Court 
in U.S. Overseas Airlines v. Civil Aeronautics Board, 95 U.S. App. 
D.C. 363, 222 F. 2d 303 (1955)). 

It should also be noted that the Board’s examiners, upon whose 
views the petitioners now lay great stress, considered individually 
ticketed operations to be within the scope of the proceeding. The 
divergence of opinion was simply on how many flights should be 
authorized. 
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Such an argument cannot serve to fix the scope of the pro- 
ceeding. Rather, its'scope is to be determined in the light 
of the Board’s order setting forth the nature of the opera- 
tions to be considered and possibly authorized, and the 
matters actually considered in the proceeding. 

The order instituting the proceeding (H-5722, Tr. 41458) 
specifically stated that the Board would consider as public 
interest factors (par. 1(1)-1(7), Tr- 41458-61) such matters 
as the ‘‘frequency and degree of irregularity’’ to be per- 
mitted (Tr. 41459), operations limited to ‘‘quality and 
quantity of service’ (Tr. 41460), ‘‘the extent to which 
existing applicable regulations, limitations, restrictions or 
other requirements should be modified or amended’”’ (Tr. 
41461), and whether any ‘<classes or groups of carriers”’ 
should be established (Tr. 41460). In its subsequent order 
E-6017 (Tr. 42042), the Board stated (Tr. 42044) 


- “Tt is our desire to receive evidence upon such issues 
as (1) Whether the Board should establish a new class 
of carriers; (2) Whether any such class should be per- 
— mitted to conduct operations in air transportation that 
may be far greater in scope than those authorized 
under Part 291 of the Economic Regulations; and (3) 
Whether we should issue authorizations based on an 
area, frequency, volume, type of service, or fare struc- 


ture concept.”’ 


And again, in the consolidation order (B-6336, Tr. 42494), 
the Board said (Tr. 42495-96) 


<¢ _ . as we indicated in our order of January 8, 1952 
[B-5722], we intend to consider operations far greater 
in scope than those authorized by Part 291 of the Eco- 
nomic Regulations and it is not contemplated that con- 
sideration will be restricted to nonscheduled or irregu- 
lar transportation services. Any other proposal for 
limited or controlled additional and supplemental serv- 
ice can be considered. For example, evidence will be 
received on the need for additional and supplemental 
service limited to a specific number of flights between 
the same pairs of points during a particular period ...”’ 
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Moreover, the applicants for the most part proposed a 14- 
flight limitation (Tr. 48649-48657), and, as the Board found 
(Tr. 48540), the issue of a numerical limitation was fully, 
litigated. Petitioners thus had both technical and actual 
notice that such an authorization might issue. Cf. Kuhn 
vy. Civil Aeronautics Board, 87 U. 8. App. D. C. 130, 183 
F. 2d 839 (1950). 

The order splitting the proceeding (H-8052, Tr. 43934) 
did not state that interim exemption might issue. It did, 
however, specify that hearings be completed on the “‘public 
interest’’ questions ‘‘set forth in paragraphs 1(1) through 
1(7) of Order E-5722,”’ which included the questions of 
whether a new class of carriers should be established and 
whether the class should be authorized to conduct limited 
scheduled flights. Petitioners had every opportunity to 
introduce evidence thereon and to argue against such an 
authorization. The examiners in their initial decision pro- 
posed a complete disposition of the proceeding with final 
action on all applications. There is no test of ‘‘fitness’’ in 
Section 416 (unlike Section 401, the certificate provision). 
Hence the parties thus were on notice that the Board might 
also finally dispose of the case, that it might disagree with 
its examiners both as to the carriers to be licensed and the 
operations to be permitted, and that it might finally issue 
the precise authorization here involved to all the carriers. 
Having notice of these possibilities, certainly the peti- 
tioners cannot complain of the interim action here, which 
falls short of the final action which might have been taken, 
and which reserved to the Board the right to subsequently 
reduce the number of carriers in the new class. 

Further, in arguing that the Board in any event com- 
mitted procedural error in issuing exemption prior to com- 
pletion of the record in its proceeding, petitioners again 
misconceive the law. When an agency after appropriate 
procedures has reached the point in a given proceeding 
wherein it can determine wherein the public interest lies, 
it may act on an interim basis even though there may be 
subsequent changes and revisions in the action. See Natu- 
ral Gas Pipeline Co. v. Federal Power Commission, 120 
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F. 2d 625, 633 (C.Ac-7, 1941) ; cf. Louisville and Nashville 
R. RB. Co. ¥. United States, 245 U. S. 463 (1918) ; New Eng- 
land Divisions Case, 261 U.S. 184, 201 (1923). And while 
petitioners assert that the Board could not determine 
wherein the public interest lay here until a full record was 
made concerning the extent of alleged illegal activities by 
all members of the class, the Board. found the evidence 
already received to be sufficiently representative for that 
purpose (Tr. 43935). Again it is clear that an agency may 
proceed upon representative evidence both as to interim and 
fnal action. New England Divisions Case, 261 U. S. 184, 
196-199. : 

We also again point out that the Board’s order repre- 
sents class action of a rule-making character, that it does 
not serve to extend the time during which unlawful opera- 
tors may continue to violate, and that it does not increase 
any carrier’s ability or inclination to violate. On the con- 
trary, it was designed to have precisely the opposite effect 
in giving the Board a more readily enforceable regulation 
and the carriers a more definite standard for operations 
and a more effective field for successful operations. Fur- 
ther, and again as previously demonstrated, exemption 
pending completion of proceedings is common, and the 
action here does not differ in principle from any of the 
other numerous prior exemptions issued by the Board either 
on an individual or class basis. 


IV. The Local Service Carriers and the Railroads Are Not En- 

titled to Complain of Any Lack of Findings as to Them, 

and in Any Event the Board’s Findings Disclose Adequate 
Consideration of Their Interests. 


A. The local service carriers 


The short answer to the complaint of the local service 
carriers that inadequate findings were made concerning 
them is that these carriers did not present any evidence in 
the Board’s proceeding or make any timely assertion of 
interest therein. As demonstrated in Point III, supra, the 
possibility that the Board might grant an authorization to 
the irregulars of the type here involved was plain from the 
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Board’s order instituting the proceeding, of which order the 
local service carriers concede knowledge.” The Board’s 
rules require petitions for intervention at the threshold oft 
a proceeding (Tr. 49191), and the local service carriers did ~ 
not file until thirty days after the Board’s decision. The d 
Board found that the assertion that the local service 
earriers did not anticipate the Board’s action was inade- 
quate justification for the late filing (Tr. 49191), and we 
think it plain that intervention properly was denied. Cf. 
United States v. Tucker Truck Lines, 344 U.S. 33, 37 (1952). 
Since the local service carriers were on notice of the scope 
of the Board’s proceeding, their own lack of diligence pre- 
eludes them from complaining of any lack of findings deal- 
ing specifically with their interests. Agencies properly may 
rely upon interested persons to assert their claims, and any 
requirement for findings goes no further than the evidence 
and contentions of the parties. See Johnston Broadcasting 
Co. v. Federal Communications Commission, 85 U. S. App. 
D. C. 40, 175 F. 2d 351, 357 (1949). 


39 We do not understand the local service carriers to assert any 
lack of knowledge of the subsequent orders issued by the Board. 
Further, the notice of hearing herein (Tr. 42580, 17 Fed. Reg. 
7438) set forth the substance of the order instituting the proceed- 
ing, and also referred interested persons to the other prior orders 
entered therein. 

The suggestion that the Board’s order subjecting them to pos- 
sible competition constitutes an invasion or diminution of the 
local service carriers’ franchise rights is patently without merit. 
Federal Communications Commission v. National Broadcasting 
Co., 319 US. 239 (1948), dealt with physical interference of 
operations of an established licensee and is not in point here. 
Competitive impact is not a modification of a certificate of public 
convenience and necessity. Home Gas Company v. Federal Power 
Commission, C.A. D.C., No. 12,726, decided March 15, 1956. 

40 Jt also follows, we think, that the local service carriers lack 
standing to challenge the merits of the Board’s action (as opposed 
to challenging the propriety of the denial of intervention to them). 
It is generally accepted that standing to intervene and to appeal 
are synonomous. See Natzonal Broadcasting Co. v. Federal Com- 
munications Commission, 76 App. D.C. 238, 1382 F. 2d 545, 549 
(1942), affirmed 319 U.S. 239 (1943) ; Seaboard and Western Air- 
lines v. Civil Aeronautics Board, 86 US. App. D.C. 64, 181 F. 2d 
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In any event, we think the Board’s findings to be sufficient 
in relation to the local service carriers and to provide an- 
swers both to their assertions of competitive impact upon 
them and lack of consideration of their interests. The Board 
considered its action in the light of its effect upon the over- 
all certificated air transportation system, which includes 
the local service carriers, and data concerning their opera- 
tions were before the Board! True, the Board concen- 
trated on the trunkline carriers in terms of competitive 
impact, but that was because the findings show only negligi- 
ble, if any, operations by the irregulars over the lean short- 
haul routes of the local service carriers (Tr. 48619).° In 
theory, of course, the irregulars can operate between the 
points served by the local service carriers. One answer is 
that supplied by the Board in a slightly different context 
(Tr. 48554-55) ; ‘‘the hard facts of economic realism’’ will 
preclude such operations by earriers ‘‘not supported by 
Government subsidy.”’ Another is that the Board retained 
jurisdiction to scale down the number of flights if there is in 
fact jeopardy to the ‘‘eertificated route system’’ of which 
the local service carriers are a part (Tr. 48560). Further, 
as the examiners found, a ten-flight operation is not in truth 
a competitive threat to daily scheduled operations (Tr. 
46049, 46053). Moreover, the assertions that the irregulars 


515, 518 (1949), cert. den. 339 US. 963 (1950); National Coal 
Ass’n v. Federal Power Commission, 89 U.S. App. D.C. 135, 191 
F. 2d 462, 467 (1951). Unlike many regulatory statutes, Section 
1006(a) of the Civil Aeronautics Act (infra, p. 60) does not in 
terms limit review to parties to Board proceedings. Nonetheless, 
Section 1006(e) (infra, p. 61) would seem to limit review to par- 
ties except in those instances in which intervention improperly is 
denied. Cf. Western Air Lines v. Civil Aeronautics Board, 190 
F. 2d 340 (C.A. 9, 1951). 

41 See Tr. 48657-58, Appendix 5 to the Board’s opinion, which 
includes traffic data concerning the local service carriers. Since 
there is no question of evidence now before the Court, we do not 
attempt to summarize or locate all such data, but simply use this 
example to show that there is such evidence in the record. 

42'The Board’s findings disclose that only 6% of the irregular 
traffic moved over segments less than 500 miles in length. And for 
examples of the types of operations which may fall within the less 
than 500-mile category, see Tr. 48618. 
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will begin to operate in dir 
service carriers is pure specu 


largely upon assertions that mi 


fic co 
authorization. 


B. The railroads. 


The Board found inconsequential competitive impact 
upon the railroads from the operations of the irregulars, and 
hence no necessity to pass upon the question of: the ‘‘extent, 
if any’’ to which the Board is required to consider competi- 
tive impact on the railroads as a public interest factor (Tr. 
48622-23).2 The Board pointed out that total irregular 
revenues during their peak year were less than 1% of rail- 
road revenues (Tr. 48622), and also set forth data showing 
comparisons betwen total railroad and total irregular pas- 
senger traffic (Tr. 48659), computed in part from the very 
exhibit upon which the railroads rely (R.R.-1).% 


43 In the ensuing discussion, we assume, but do not concede, that 
the railroads have standing to challenge the Board’s order. If, how- 
ever, we are right in the view hereinafter expressed that competi- 
tive impact upon the railroads is not a public interest factor to be 
taken into account by the Board, we think the railroads lack stand- 
ing to challenge the exemption. The various statutes under 
which competitive impact has sufficed as grounds for challenge all 
appear to evidence some public interest concern with the private 
interest affected even though the private interest may not be a 
separately identifiable factor affecting decision as such. See Alton 
Railroad Co. v. U.S., 315 US. 15, 19 (1942) ; Federal Communica- 
tions Commission v. Sanders Bros. Radio Station, 309 US. 470, 
474-476 (1940); Associated Industries v. Ickes, 184 F. 2d 694, 
705 (C.A. 2, 1943) ; ational Coal Ass’n v. Federal Power Commis- 
sion, 89 US. App. D.C. 135, 191 F. 2d 462, 465 (1950) (City of 
Pittsburgh v. Federal Power Commission, C.A. D.C. No. 12,895, 
decided March 8, 1956 involved the same statute as National 
Coal). Where there is no such concern, there should be no right 
to review. Alston Coal Co. v. Federal Power Commission, 137 F. 
2d 740 (C.A. 10, 1943). 

44 The fact that these findings were adopted by the Board from 
the Examiners’ report is of no moment; the findings are the 
Board’s. 
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Ignoring the comparative passenger data, the railroads 
assert that the Board should have drawn its stated conclu- 
sions in terms of impact upon railroad passenger services 
rather than in terms of over-all railroad revenues. At the 
same time, however, they concede that there is no way ac- 
curately to measure passenger diversion from them by the 
irregulars, and further that their passenger business is for 
the most part a losing proposition supported by freight 
revenues as to which there is no assertion of competitive 
impact here (Brief, pp. 24, 25). Under these circumstances, 
it would seem that the true basis for comparison is an 
over-all revenue comparison. Moreover, the railroads’ own 
exhibit shows the irregulars in 1951 as earrying only 1.5% 
of total passenger traffic in terms of passenger miles, and 
conclusions stated in these terms, rather than in over-all 
revenues, would hardly benefit the railroads.* Further, 
their chief complaint appears to be that the irregulars in 
the past have performed a substantial amount of military 
transportation in competition with them (a class of traffic 
permitted to be carried in any event under authorizations 
not now before the Court), and for this reason and as a 
general safeguard against impact upon the railroads, the 
irregulars should have been eliminated from the air trans- 
portation industry.“ Assuming arguendo at this stage of 
the argument a duty to balance national defense and other 
interests between competing forms of transportation, the 
Board made a sufficient balance here in terms of defense 
and other public benefits to be served by the irregulars and 


45 Simple arithmetical computation based on the passenger data 
set forth at Tr. 48659 will show that, in terms of total passengers, 
the irregulars hauled less than 4% of the total carried by the 
railroads. 

46 Elimination from the field of common carrier operations would 
not necessarily eliminate the irregulars from military operations. 
While the Board views the government as simply another com- 
mon carrier customer of @ carrier otherwise engaged in common car- 
riage there are carriers not holding economic authority from the 
Board who carry for the government as private carriers. 

We also note the claim that the irregulars may be expected to 
engage in fare cutting practices, but this contention overlooks 
the Board’s power to control rates of air carriers. 
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the new authorization with inconsequentiah impact on the 
railroads. Certainly the Court will not accede to*the con- 
tention that the railroad interests are paramount. See 
LC.C. v. Parker, 326 U.S. 60, 67, 68, 73 (1945), wherein the 
Court recognized, under the National Transportation Policy 
governing Interstate Commerce Commission proceedings, 
the right of the public to the benefits of improved forms of 
transportation and the fact that motor carrier interests are 
just as worthy of consideration and protection as are rail 
interests.” 


In any event, we think the Board is not required to con- 
sider competitive impact upon the railroads as a public in- 
terest factor, and certainly not to the extent for which the 
railroads claim, that of identifying and treating ordinary di- 
version upon railroads as a separate public interest. factor’ 
and of retarding air transportation for their benefit.*® True, 
the Interstate Commerce Commission considers to a degree 
as a public interest factor competitive impact by one form 
of transportation subject to its jurisdiction upon another 
such form. But that is because the National Transporta- 
tion Policy (a part of the Interstate Commerce Act) re- 
quires such consideration, a fact demonstrated both by the 
terms of the Policy and by the cases relied upon here by 
the railroads. See Eastern Central Ass’n. v. U.S., 321 U.S. 
194, 206 (1944); U.S. v. Pennsylvania R. R., 323 U.S. 612, 
616, 619 (1945); I.C.C. v. Parker, 326 U.S. 60, 66 (1945) ; 
American Trucking Ass’n v. U.S., 326 U.S. 77 (1945), which 


47 While we do not disparage the importance of the railroads as 
passenger carriers important to national defense, neither do we 
concede that they are the only form of transportation capable of 
providing a substantial volume of domestic transportation, a claim 
which rests merely upon their assertion and which is contrary to 
known facts relating to air lift. Indeed, the railroads’ claim is 
that they are losing their passengers in substantial measure be- 
cause of over-all airline competition. 

48 The Board heretofore appears to have considered in its pro- 
ceedings the existence and activities of other forms of transport 
merely as a basis for determining traffic potential, community of 
interest, and the likelihood of success of an air transportation 


operation. 
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followed the Parker case; cf. McLean Trucking Co. v. 
United. States, 321 U.S. 67, 80-82 (1944). 

The Civil Aeronautics Act contains its own ‘‘Declaration 
of Policy”? (Section 2, infra, p. 57), which sets forth the 
standards of ‘‘public interest’ to be applied by the Board. 
Those standards are all directed to the development and 
promotion of air transportation. The Board’s duty in re- 
lation to the national defense is the development of an ‘‘air 
transportation system properly adapted to... the na- 
tional defense,’’ and to ‘‘coordinate transportation”’ only 
between air carriers. The Act explicitly commands the 
Board to ‘‘preserve the inherent advantages’’ of air trans- 
portation and to encourage and develop air transportation, 
rather than to surrender those advantages to other forms 
of transport. True, the statute says that these standards 
shall be considered ‘‘among other things,”’ and the railroads 
rely upon this provision as grounds for asserting that the 
National Transportation Policy and the over-all public in- 
terest in rail matters must be considered. Apart from the 
fact that the National Transportation Policy does not en- 


compass air transportation, the principle that the policy 


49 The National Transportation Policy (54 Stat. 899, preceding 
49 U.S.C. 1) provides: 
“Jt is hereby declared to be the national transportation 
policy of the Congress to provide for fair and impartial regula- 
tion of all modes of transportation subject to the provisions 
of this Act, so administered as to recognize and preserve the 
inherent advantages of each; to promote safe, adequate, eco- 
nomical, and efficient service and foster sound economic con- 
ditions in transportation and among the several carriers; to 
‘encourage the establishment and maintenance of reasonable 
charges for transportation services, without unjust discrimina- 
tions, undue preference or advantages, or unfair or destructive 
competitive practices; to cooperate with the several States 
and the duly authorized officials thereof; and to encourage fair 
wages and equitable working conditions;—all to the end of 
developing, coordinating, and preserving a national transporta- 
_ tion system by water, highway, and rail, as well as other 
' means, adequate to meet the needs of the commerce of the 
United States, of the Postal Service, and of the national de- 
"fense. All of the provisions of this Act shall be administered 
and enforced with a view to carrying out the above declara- 
tion of policy.” 
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of other laws should be applied in the administration of a 
particular statute is not absolute. Rather, as pointed_out 
n McLean Trucking Co. v. U.S., 321 U.S. 67, 80, the appi=” 
cation of this principle 


‘will vary from instance to instance depending on the 
extent to which Congress indicates a desire to have 
those policies leavened or implemented in the entorce- 
ment of the various specific provisions of the legislation 
with which the Commission is primarily and directly 
concerned.”’ 


See, also, Republic Steel Corp. v. National Labor Relations 
Board, 311 U.S. 7, 12, 13 (1940). 

We turn to the question of the intent of the Congress in 
this field. So far as we are aware, the National Transpor-: 
tation Policy has never been considered applicable to air 
transportation, nor the Declaration of Policy in the Civil 
Aeronautics Act applicable to rail or any form of transpor- 
tation except air transportation. Neither the Interstate 
Commerce Commission nor the Board to our knowledge 
consider themselves to be under any duty to weigh the effect 
of their action upon the form of transportation adminis- 
tered by the other, and doubtless if there had been any such 
duty it would have been discovered long ago.*° Further, 
had Congress intended such consideration, it no doubt would 
have said so. It did not, and the statutory indicia and the 
legislative history of both Acts point the other way. 

In terms, the National Transportation Policy applies only 
to “‘all modes of transportation subject to this (Interstate 
Commerce) Act.’? While it speaks of a ‘‘national trans- 
portation system by water, highway, and rail, as well as 


60 The Board has permitted the railroads to intervene in various 
proceedings, including the one here, but without conceding any 
right to intervention or duty to consider competitive impact on the 
railroads. E.g., Commercial Charter Resolution Case, E-8745, 
Nov. 2, 1954; and various proceedings for the fixing of rates for 
the transportation of surface mail, Orders E-8646, Sept. 22, 1954; 
E-8755, Nov. 9, 1954; E-9724, Nov. 8, 1955. The fact that admin- 
istrative intervention was permitted here establishes neither a right 
to intervention nor a right to appeal. Cf. Western Air Lines v. 
Civil Aeronautics Board, 190 F. 2d 340 (C.A. 9, 1951). 
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other means,”’ those other means, we believe, are the other 
transportation media regulated by the Commission such as 
the pipe lines and the freight forwarders.™ In short, the 
National Transportation Policy does not require or envision 
a consideration of air transportation. 

The intent of the Civil Aeronautics Act to encompass 
only air transportation is even clearer. In the first place, 
the specific duties imposed upon the Board in relation to 
developing and preserving the advantages of air transpor- 
tation both in relation to defense considerations and other- 
wise, and the duty to coordinate transportation only as 
between air carriers, denotes under ordinary rules of statu- 
tory construction a Congressional intent that other trans- 
portation media not be considered.” Secondly, the legis- 


51 The House Committee Report on the 1940 revision of the In- 
terstate Commerce Act (p. 10, Report No. 1217, 76th Cong., Ist 
Sess.), states that the policy (adopted by the 1940 revision) 

“eontains a declaration of national policy with respect to all 
modes of transportation subject to the provisions of the Inter- 
state Commerce Act. In this declaration, for the first time, 

‘there is a statement of a policy which includes all forms of 
transportation made subject to that Act.” 


Congressman Bullwinkle informed the Congress to much the same 
effect (84 Cong. Record 9762). Further, the Congress appears to 
have understood that air transportation would be included only if 
regulated by the Interstate Commerce Commission. Thus, Con- 
gressman Whittington stated (84 Cong. Record 9862) 
| “That ‘other means’ may mean air transport. There were 
those who advocated the inclusion in this bill the regulation 
of air commerce, but the bill does not provide for that.” 


Moreover, the judicial decisions applying the National Transporta- 
tion Policy uniformly appear to proceed upon the assumption 
that it is restricted, in accordance with its terms, to the carriers 
falling within Interstate Commerce Commission jurisdiction. See 
e.g., McLean Trucking Co. v. U.S., 321. U.S. 67, 82-3 (1944) ; 
Eastern Central Ass’n v. U.S., 321 US. 194, 206 (1944); US. v. 
Pennsylvania R. Co., 323 US. 612, 616 (1945). 

82J¢ may also be observed that the Act provides for coopera- 
tion between the Interstate Commerce Commission and the Board 
only in the narrow field of joint rates and services between air 
carriers and surface carriers (Section 1003 (52 Stat. 1020, 49 
US.C. 643)), in marked contrast to the Board’s duty to cooperate 


~ 





ol 


lative history removes any doubts on the.point. In 1936, 
the Federal Aviation Commission, established to study and 
report recommendations for aviation legislation, recomey 
mended a separate aviation commission rather than placing 
regulation in the Interstate Commerce Commission. The 
purpose was to avoid entanglement with other forms of 


transportation. The President did not agree, and several 
of the early bills provided for Interstate Commerce Com- 
mission regulation. Such bills included, inter alia, declara- 
tions that the policy of the Congress was to ‘¢eoordinate 
transportation by and regulation of, air carriers and other 
earriers.”? H. RB. 5234, H. R. 7273, S. 2, 75th Cong., 1st 
Sess.°4 H. R. 7273 was reported to the House, and the 
Committee Report stated that the bill ‘‘would continue 
the established policy of the Congress in coordinating under 
the jurisdiction of the Interstate Commerce Commission, 
all interstate transportation’? (House Report No. 911, 75th 
Cong., 1st Sess.). In the summer of 1937, however, an 
‘“Interdepartmental Committee’’ composed of various in- 


with State aeronautical agencies (Section 205(b), 52 Stat. 984, 49 
US.C. 425(b)). See, also, Section 408 (52 Stat. 1001, 49 US.C. 
488), the “control provision” which demonstrates Congressional 
concern that air transportation not be impeded by entanglement 
with surface transportation interests. 

83 (See Senate Document No. 15, 74th Cong., Ist Sess., pp. 244, 
245) 

“We think it of the utmost importance that the fundamental 
doctrine relative to commission control of civil aviation and 
to the allocation of direct aids by commission decision should 
be developed without becoming involved with the troubles 
of other forms of transport . . . Once the commission regula- 
tion of aviation is well established upon a secure footing; once 
the general type of problem that arises has been discovered 
and means for its solution in particular cases devised; then 
coordination with other instrumentalities of transport may 
indeed appear as the paramount need.” 

4 These provisions were modeled after the similar provision of 
the Motor Carrier Act, heretofore judicially recognized as being 
the forerunner of the National Transportation Policy and requiring 
comparative consideration by the Interstate Commerce Commis- 
sion between rival forms of transportation under its jurisdiction. 
See McLean Trucking Co. v. US., 321 US. 67, 83, 84. 
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terested departments of government was established to 
study..the problem. See Hearings before the Committee 
—@n Interstate and Foreign Commerce, H. of Rep., 75th 
Cong., 3rd Sess., on H. R. 9738, pp. 36, 38. The interdepart- 
mental committee recommended a separate commission, and 
subsequent bills were introduced containing a declaration of 
policy in much the present form of Section 2. The purpose 
was to establish an agency which would foster the develop- 
ment of air transportation and which would ‘‘not be 
worried with railroads and motor buses, trucks, and so 
forth.’’? (Hearings on H. R. 9738, pp. 77).= H. R. 9738 
was reported favorably (House Report 2254, 75th Cong., 
3rd Sess.) and the minority report continued to urge juris- 
diction in the Interstate Commerce Commission to provide 
unified control and coordination of all phases of transporta- 
tion. The debates also disclose the view that a separate 
agency was preferable, and Congressman Lea stated ‘‘We 
have time to wait to place aviation in a coordinated agency 
with land transportation.’’ 83 Cong. Rec. 6944; see, also, 
83 Cong. Rec. 6406, 6551. The tenor of all these matters 
was that aviation was young, posed no present competitive 
threat to any other segment of transportation, and that 
when it did there would be time enough to provide for co- 


——————————— 


85See, also, Hearings on FLR. 9738 at pp. 151, 196, 312, 314, 
343, 364, 419. A colloquy between Congressman Mapes and an 
air carrier representative is particularly interesting (p. 196) 

“Mr. Wynne. Well, there are some in the industry that 
are fearful that I.C.C. might be railroad minded, while a 
separate commission— 
Mr. Mapes. And the air industry wants an agency that is 
airminded? 
Mr. Wynne. If possible; yes, sir. 
Mr. Mapes. As against the interests of other transporta- 
tion? 
Mr. Wynne. If possible; yes, sir.” 
The general view was that the aviation industry was in its infancy, 
and that coordination with other forms of transportation should 
come at a later period in its development. See Hearings on HR. 
9738, p. 364; Hearings before a Subcommittee of the Committee 
on Interstate Commerce, US. Senate, 75th Cong., 3rd Sess., on Ss. 
3659, pp. 2, 7, 13, 24, 33, 37. 
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ordination. Congress has not yet seen fit tochange the law. 


The Act is one for the development of aviation, and both its 


terms and legislative history show no intent that air trans- 
portation be retarded for the benefit of any other form of 
transportation or that competitive impact on other trans- 
portation media is to be considered as a public interest 
factor. 

Further, the railroads in our view are not aided by the 
judicial decisions upon which they rely. As previously 
noted (supra, p. 50; note 51) the cases dealing with the 
National Transportation Policy appear to recognize its ap- 
plicability only to Interstate Commerce Commission mat- 
ters. McLean Trucking Co. v. U. S., 321 U. S. 67 (1944), 
dealt with the application of the antitrust laws in the very 
field in which the Interstate Commerce Commission has 
specific duties and responsibilities. Federal Communica- 
tions Commission v. Sanders Bros. Radio Station, 309 U. 8. 
470, 473 (1940), demonstrates that findings concerning com- 
petitive impact are not required as a basis for decision 
where the particular statute is not concerned with competi- 
tive impact. To much the same effect is National Coal 
Ass’n v. Federal Power Commission, 89 U. S. App. D. C. 
135, 191 F. 2d 462 (1950). The Court there noted a Con- 
gressional concern under the Natural Gas Act with the 
snterests of competing transportation media (191 F. 2d at 
p. 465), but held that the Power Commission was not re- 
quired to consider competitive impact upon other forms of 
transportation as a separate and independent element of 
decision since the statute nowhere required such considera- 
tion. See, also, Alston Coal Company Vv. Federal Power 


56 In City of Pittsburgh v. Federal Power Commission, C.A. D.C., 
No. 12895, decided March 8, 1956, the Court said with reference 
to the National Coal case (p. 3 of slip opinion) 

“We did not imply that the Federal Power Commission was 
authorized to deny a certificate of public convenience and 
necessity for a natural gas pipeline merely because of the 
adverse effect upon producers and carriers of a competing fuel 
and their employees.” 


United States v. Lowden, 308 U8. 225 (1939), affords the rail- 


roads no comfort. The opinion specifically points out that the In- 


nome 








o4 


Commission, 187-F. 2d 740 (C. A. 10, 1943), where the Court 
under the same statute held that the Power Commission is 
not required to take into account as a rate-making factor 
effects upon competing fuels. 

The case is much stronger here than in those cases in view 
of the specificity of the factors which the Board is required 
to consider in the public interest (Section 2, infra, p. 57), 
and the legislative history which demonstrates no concern 
with other transportation media. And while the recent 
Pittsburgh decision (C. A. D. C., No. 12895) indicates that 
the Commission must consider its action in relation to over- 
all antitrust and defense policy, and particularly in the light 
of representations made by the agencies charged with re- 
sponsibility for such matters (pp. 19 and 20 of slip opinion), 
we again note the distinction between the statutes and the 
legislative history. Further, there were no representations 
by the Antitrust Division or Defense Establishment for ac- 
tion contrary to that taken by the Board. Indeed, there is 
no monopoly problem here involved at all, and the Board 
acted largely in the light of defense considerations and upon 
findings of inconsequential impact upon the railroads.” In 


Ce ee a a ee 
terstate Commerce Commission has no roving authority to vindi- 
cate the public interest in general (308 U.S. at p. 230), and the 
labor protective provisions there upheld were bottomed squarely 
on the effect which the absence of such provisions would have upon 
the railroad system. The Board’s power to impose labor protective 
conditions rests on similar considerations as applied to air trans- 
portation. See Western Air Lines v. Civil Aeronautics Board, 194 
FP. 2d 211 (C.A. 9, 1952); Kent v. Cal Aeronautics Board, 204 F. 
2d 263 (C.A. 2, 1953), cert. den. 346 US. 826 (1953) . 

8? The Board of course considers the effect of its action in the 
light of antitrust considerations in the field of air transporta- 
tion, and, like the Interstate Commerce Commission, it has specific 
duties in its field under the Antitrust laws. See Sections 7 and 11 
of the Clayton Act, 15 U.S.C. 18, 21; Section 414 of the Civil 
Aeronautics Act, 49 U.S.C. 494. Apart from the question of any 
duty to go further, we have the utmost difficulty in conceiving of a 
situation under present conditions in which the grant of authority 
¢o air carriers could result in any form of transportation monopoly, 
and particularly vis-a-vis the railroads. Indeed, the railroads ap- 
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_ sum, the Board’s findings here are adequate as.to the rail- 
roads under any view of this case. 


Thm, 


ee 
pear to be seeking to maintain their former monoply in the pas- 
senger transportation field, an impossibility in the light of the pas- 
senger car, and the development of other forms of common carrier 
transportation. The railroads’ former position was attained at the 
expense of the stage coach and inland water transportation, and 
they can no more impede the development of air transportation 
than could the earlier forms of transportation impede the develop- 
ment of the railroads. The Interstate Commission itself states 
that, under the “National Transportation Policy” (Missouri Pac. 
R. Co. Extension-Illinois and Missouri, 41 M.C.C. 241, 243, 244 
(1942)): “. . . we believe it to be neither the policy of 
Congress nor the proper function of the Commission to retard 
any form of progress in transportation which will serve the 
public interest.” 


With respect to defense considerations, the Board, as previously 
noted, is charged with responsibility for developing an adequate 
air transportation system in the interests of defense. An examina- 
tion of the official position in the Board’s proceeding of the De- 
partments of the Air Force, Army and Navy (BAO Exhibit 14, 
pp. 35, 36, Tr. 30811, 30812) will disclose that the Board’s action 
is entirely consistent with the views of the Defense Department. 
See, also, Tr. 48597-98. 
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ae CONCLUSION 
The Board’s orders should be affirmed. 
Respectfully submitted, 
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APPENDIX A 


The relevant provisions of the Civil Aeronautics Act of 
1938 (52 Stat. 973), as amended (49 U.S.C. 401 e¢ seq.), are=’ 


DECLARATION OF Pouxicy 


Src. 2. In the exercise and performance of its pow- 
ers and duties under this Act, the Authority [Board] 
shall consider the following, among other things, as 
being in the public interest, and in accordance with the 
public convenience and necessity— 


(a) The encouragement and development of an air- 
transportation system properly adapted to the present 
and future needs of the foreign and domestic commerce 
of the United States, of the Postal Service, and of the 
national defense; 

(b) The regulation of air transportation in such man- 
ner as to recognize and preserve the inherent advan- 
tages of, assure the highest degree of safety in, and 
foster sound economic conditions in, such transporta- 
tion, and to improve the relations between, and coor- 
dinate transportation by, air carriers; 

(c) The promotion of adequate, economical, and effi- 
cient service by air carriers at reasonable charges, with- 
out unjust discriminations, undue preferences or ad- 
vantages, or unfair or destructive competitive prac- 
tices ; 

(d) Competition to the extent necessary to assure 
the sound development of an air-transportation system 
properly adapted to the needs of the foreign and do- 
mestic commerce of the United States, of the Postal 
Service, and of the national defense ; 

(e) The regulation of air commerce in such manner 
as to best promote its development and safety; and 

(f) The encouragement and development of civil 
aeronautics. 
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Tire FV—Arr Carrier Economic REGULATION 
QeetTiFicaTe OF Pusiic CoNVENIENCE AND NECESSITY 
Certificate Required 


Sec. 401 (a) No air carrier shall engage in any air 
transportation unless there is in force a certificate is- 
sued by the Authority [Board] authorizing such air 
earrier to engage in such transportation: Provided, 
That if an air carrier is engaged in such transporta- 
tion on the date of the enactment of this Act, such air 
carrier may continue so to engage between the same 
terminal and intermediate points for one hundred and 
twenty days after said date, and thereafter until such 
time as the Authority [Board] shall pass upon an ap- 
plication for a certificate for such transportation if 
“within said one hundred and twenty days such air car- 
rier files such application as provided herein. 


Terms and Conditions of Certificate 


(f) Each certificate issued under this section shall 
specify the terminal points and intermediate points, if 
any, between which the air earrier is authorized to en- 
gage in air transportation and the service to be ren- 
' dered; and there shall be attached to the exercise of 
the privileges granted by the certificate, or amendment 
thereto, such reasonable terms, conditions, and limi- 
tations as the public interest may require. A certifi- 
cate issued under this section to engage in foreign air 
transportation shall, insofar as the operation-is to take 
place without the United States, designate the terminal 
and intermediate points only insofar as the Authority 
[Board] shall deem practicable, and otherwise shall 
designate only the general route or routes to be fol- 
lowed. Any air carrier holding a certificate for foreign 
air transportation shall be authorized to handle and 
transport mail of countries other than the United 
States, No term, condition, or limitation of a certifi- 
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cate shall restrict the right of an air.carrier to add to 
or change schedules, equipment, accommodations,, and 
facilities for performing the authorized transporta=» 
tion and service as the development of the business 
and the demands of the public shall require. No air 
carrier shall be deemed to have violated any term, con- 
dition, or limitation of its certificate by landing or 
taking off during an emergency at a point not named 
in its certificate or by operating in an emergency under 
regulations which may be prescribed by the Authority 
[Board], between terminal and intermediate points 
other than those specified in its certificate. Any air 
carrier may make charter trips or perform any other 
special service, without regard to the points named in 
sts certificate, under regulations prescribed by the Au- 
thority [Board]. ; 


* * * * * 


CLASSIFICATION AND EXEMPTION OF CARRIERS 
Classification 


Src. 416 (a) The Authority [Board] may from time 
to time establish such just and reasonable classifica- 
tions of groups of air carriers for the purposes of this 
title as the nature of the services performed by such 
air carriers sball require; and such just and reasonable 
rules, and regulations, pursuant to and consistent with 
the provisions of this title, to be observed by each such 
class or group, as the Authority [Board] finds neces- 
sary in the public interest. 


Exemptions 


(b) (1) The Authority [Board], from time to time 
and to the extent necessary, may (except as provided 
in paragraph (2) of this subsection) exempt from the 
requirements of this title or any provision thereof, or 
any rule, regulation, term, condition, or limitation pre- 
scribed thereunder, any air carrier or class of air car- 
riers, if it finds that the enforcement of this title or 
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such provision,-or such rule, regulation, term, condi- 
tion, or*limitation is or would be an undue burden on 
such air carrier or class of air carriers by reason of 
the limited extent of, or unusual circumstances af- 
fecting, the operations of such air carrier or class of 
air carriers and is not in the public interest. 

_ (2) The Authority [Board] shall not exempt any air 
earrier from any provision of subsection (1) of section 
401 of this title, except that (A) any air carrier not en- 
gaged in scheduled air transportation, and (B), to the 
extent that the operations of such air carrier are con- 
ducted during daylight hours, any air carrier engaged 
in scheduled air transportation, may be exempted from 
the provisions of paragraphs (1) and (2) of such sub- 
section if the Authority [Board] finds, after notice and 
hearing, that, by reason of the limited extent of, or 
unusual circumstances affecting, the operations of any 
such air carrier, the enforcement of such paragraphs is 
or would be such an undue burden on such air carrier 
as to obstruct its development and prevent it from be- 
ginning or continuing operations, and that the exemp- 
tion of such air carrier from such paragraphs would not 
adversely affect the public interest: Provided, That 
nothing in this subsection shall be deemed to authorize 
the Authority [Board] to exempt any air carrier from 
any requirement of this title, or any provision thereof, 
or any rule, regulation, term, condition, or limitation 
prescribed thereunder which provides for maximum 
flying hours for pilots or co-pilots. 


JUDICIAL Review OF AvurHogrity’s [Boarp’s] OrpErs 
Orders of Authority [Board] Subject to Review 


Szc. 1006 (a) Any order, affirmative or negative, is- 
sued by the Authority [Board] under this Act, except 
‘any order in respect of any foreign air carrier subject 
‘to the approval of the President as provided in section 
801 of this Act, shall be subject to review by the courts 
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of appeals of the United States or-the United States 
Court of Appeals for the District of Colnntie tier, 


petition, filed within sixty days after the entry of such 


order, by any person disclosing a substantial interest 
in such order. After the expiration of said sixty days 
a petition may be filed only by leave of court upon a 
showing of reasonable grounds for failure to file the 
petition theretofore. 


Findings of Fact by Authority [Board] Conclusive 


(e) The findings of facts by the Authority [Board], 
if supported by substantial evidence, shall be conclu- 
sive. No objection to an order of the Authority [Board] 
shall be considered by the court unless such objection 
shall have been urged before the Authority [Board] or, 
if it was not so urged, unless there were reasonable 
grounds for failure to do so. 
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we! APPENDIX B 


ie Fuspnites A ccomPanyixe 1949 Revision or Hoonomic 
, Recutation 292.1 (14 Fed. Reg. 1879) 


CLASSIFICATIONS AND EXEMPTIONS 


TerecuLar Air CARRIERS 


The Civil Aeronautics Board, having circulated for com- 
ment a draft of proposed regulation amending § 292.1 of its 
Economic Regulations relating to Irregular Air Carriers,’ 
having considered written comments and oral argument 
thereon, and having also considered other data and infor- 
mation? available to the Board, finds as follows: 


1. Since 1938 there has been in effect an exemption regu- 
lation of the Board which exempts Irregular Air Carriers 
from certain provisions of Title TV of the Civil Aeronautics 
Act. By various amendments since 1938 the extent of eco- 
nomic regulation of such carriers has been gradually ex- 
tended by the Board. The last general revision of the regu- 
lation occurred in May, 1947, at which time the Board found 
that both the protection of the public from improper prac- 


tices by the noncertificated carriers and protection of the 
certificated carriers against unregulated competition re- 
quired that additional regulatory provisions of the Act be 
made applicable to such carriers. 

9. Experience since May of 1947 has demonstrated the 
need for further revision of the regulation, particularly 
with respect to the regulation of Large Irregular Carriers.* 


in the 
for any one unit 


regarding units of 6 





63 


Although a substantial number of Larg@irregular Carriers 
have attempted to comply with the regulation”and_to meet 
such need as exists for irregular service, the regulation 


served as a cloak for operations which are not within the 


intent and purpose of the regulation. Purporting to oper- 
ate pursuant to the regulation some of the Large Irregular 
Carriers have conducted a substantial amount of regular 
operations, although the Board intended to authorize, only 
the rendition of irregular, limited and sporadic operations. 

3. The temptation on the part of the Large Irregular 
Carrier which has no other means of livelihood to violate 
the regulation is very great, because such carrier tends for 
economic reasons to gravitate to the more lucrative routes 
and to operate with increasing regularity thereon in order 
to obtain full utilization of large aircraft. Route opera- 
tions also permit the development of return loads, thus 
eliminating the less profitable flights to off-row#e points on 
which little or no payload is developed. To obtain sufficient 
utilization of large aircraft for an economical operation 
based on air transportation alone a substantial. nepber of 
flights between definite points becomes necessary or desir- 
able, even if only one or two large aircraft are being used. 
The need for route operations is further emphasized by 
operational factors, such as considerations of maintenance, 
overhaul, fueling and crew change for large aircraft. 

4. The Large Irregular Carriers themselves have recog- 
nized the difficulty of attempting to conduct irregular serv- 
ices profitably with large aircraft. In the oral argument 
before the Board in this proceeding and in recent applica- 
tions for further exemption authority to conduct scheduled 
operations the carriers have emphasized this difficulty. As 
stated by three recent applicants : * 


‘cLarge aircraft are costly and are expensive to main- 
tain and operate. Safety and other applicable regula- 
tions require substantial expenditures. Traffic in volume 
and regularity sufficient to support operations for such 
aircraft and under such conditions is inevitably traf- 
fic between fairly large population centers. The num- 


4 Dockets Nos. 3430, 3483 and 3434. 
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ber of such pOpulation centers is necessarily limited. 
_ [The*@pplicant] has found, over a period of some two 
and one-half years of operations as a non-scheduled 

carrier, that profitable operations under § 292.1 are 
impossible if that regulation is strictly construed to 
limit seriously the number of flights between named 


points.”’ 


This is not an isolated statement of the difficulty, for it 
represents the view held and expressed in different ways 
by other Large Irregular Carriers. 

5. In addition to regular operations conducted by indi- 
vidual carriers, the operations of groups of such carriers 
have sometimes been conducted, either by agreement or by 
accident, in such a manner as to result in the holding out 
to the public, by means of advertisements and otherwise, 
of’ an integrated service offering regular daily flights be- 
tween specified points. This is most frequently accom- 
plished through the device of a ticket or travel agent which 
represents a number of Large Irregular Carriers and ad- 
vertises the fact that it sells tickets between designated 
points as agent for them. Even though the operations of 
a particular irregular carrier represented by the agent are 
irregular and infrequent, judicious spacing and arrangement 
of such flights by a sufficient number of carriers results in 
the operation of a frequent and regular service by the 
group. When the prospective passenger represents him- 
self to the ticket agent through whom the service is offered, 
it is thus possible to accommodate the passenger on any 
date desired. Apart from the question of the legal propriety 
of such an arrangement, it is difficult to imagine an ar- 
rangement which more fully and completely violates the 
purpose and intent of § 292.15 ! 

6. In addition to the regularity and frequency of op- 
erations, the wide-spread abuses noted by the Board in its 


5A proposal for further amendment of the regulation dealing 
with this and related devices used to evade the purpose of the 
regulation is being circulated to the public for comment concur- 
rently herewith. 
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findings attached to the revision of §'292.1,in May of 1947 
have not only continued, but in many respects have’become 
greater and more flagrant. Rate cutting and departuresa@ 
from published tariffs have occurred, and have and will” 

necessitate criminal action against agents and carriers — 

whenever such practices become known to the Board. 

7. On the basis, therefore, of our experience to date we 
conclude that large aircraft have a limited and restricted 
utility in meeting the need for irregular air service, and 
that carriers which purchase and attempt to use substantial 
numbers of such aircraft in irregular air service are likely 
to be driven by economic compulsion to the operation of a 
regular service on heavily travelled routes already being 
served by certificated carriers. Thus, violation of law is 
brought about and the operations conducted go beyond the 
need for irregular services authorized by the Board. The 
Board has concluded, therefore, that the public interest 
requires that permission to use large aircraft in irregular 
air service should be granted only in cases in which (a) 
it is demonstrated that a need for irregular air service 
exists and will be met by the use of such aircraft, and (b) 
the Board can define the scope of the carrier’s authority 
with more particularity than is possible under a blanket 
exemption authority such as § 292.1. Accordingly, the 
Board finds that the repeal of § 292.1, insofar as it pertains 
to Large Irregular Carriers, is required as soon as feasible 
without causing undue hardship. ; 

8. The desirability of terminating the blanket exemption 
authority does not mean that there is not some need for 
the use of large aircraft in irregular air service, or that 
some of the Large Irregular Carriers have not been meet- 
ing such need under the present regulation. We believe, 
on the contrary, that a definite need exists for the use of such 
aircraft under proper circumstances. In view of the dif- 
ficulty of complying with section 401 of the Act with re- 
spect to services of this character, it may be that in par- 
ticular cases and after examination of all of the facts the 
Board will find that enforcement of the Act would be an 
undue burden on the carrier and is not in the public 
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interest. Accordingly, the Board finds that the regulation 
. should provide that Large Irregular Carriers may file ap- 
plications for individual exemption orders, and may con- 
tinue to operate pursuant to § 292.1 pending final deter- 
mination of such applications. One of the factors which 
the Board would take into consideration in disposing of 
such applications is the extent to which the applicant had 
engaged in regular operations and had otherwise failed 
to comply with the requirements of the Act and the Board’s 
regulations. In any orders of approval of individual ex- 
emption the Board will expect to insert appropriate condi- 
tions relating to the term of the exemption, the nature of 
the services to be rendered, the areas within which such 
services may be furnished, and other appropriate condi- 
tions intended to confine the carrier to the rendition of an 
irregular service. | 

9. In harmony with the finding that exemption from sec- 
tion 401(a) should be withdrawn, the Board finds that the 
existing partial exemption of Large Irregular Carriers 
from §§ 408, 409(a) and 412 should be withdrawn and that 
such carriers should be made subject to said §§ 408, 409(a) 
and 412. In view of the scope of operations being conducted 
py the Large Irregular Carriers, the extent of violations, 
and the necessity of protecting the public interest and pro- 
viding for uniform application of the Act to carriers con- 
ducting similar or comparable operations, the Board is un- 
able to find that enforcement of the provisions of $§ 408, 
409(a) and 412 with respect to such carriers is not in.the 
public interest, and, on the contrary, finds that enforce- 
ment of such provisions is in the public interest. For the 
same reasons the Board is unable to find that enforcement 
of those provisions of § 404(a) which require each air car- 
rier to establish, observe and enforce just and reasonable 
individual rates, fares, charges, classifications, rules, reg- 
ulations and practices relating to interstate and overseas 
air transportation is not in the public interest, and, on the 
contrary, finds that enforcement of such provisions. is in 
the public interest. 
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10. Certain additions and changes. have been found nec- 
essary in the regulation as applied to Small Irregular Car- 
riers alone. The combined or coordinated operations re-- 
ferred to in paragraph 5 above with regard to the Large > 


Irregular Carriers would also violate the intent and pur- >» 


pose of the regulation if used by Small Irregular Carriers. 
Because the Small Irregular Carriers are exempt from 
certain sections of the Act, specifically $ 412, which would 
otherwise cover agreements to conduct combined opera- 
tions, the Board finds it is necessary to directly prohibit 
such agreements by the Small Irregular Carriers in order 
to prevent violation of the standard of irregularity estab- 
lished by the Regulation. Another change prohibits is- 
suance of a Letter of Registration to a Small Irregular 
Carrier if certain owners or officials of the company were as- 
sociated with certain classes of air carriers whose Letter of 
Registration was suspended or revoked unless the Board 
finds there will be no adverse effect on the applicant’s op- 
erations. The Board finds the method by which certain 
individuals have evaded the effect of a suspension or revo- 
eation by altering the corporate form or by securing another 
letter should be prevented and that this regulatory means 
is appropriate for that purpose. An additional suspension 
provision has been placed in the Small Irregular Carrier 
section which allows the Board to suspend such Letters on 
10 days’ notice, but without hearing, for failure to file 
tariffs or reports. Such suspension continues until the 
Board finds that the Small Irregular Carrier has compiled 
or will comply with the requirements. The Board finds 
such provision necessary because of the great difficulty 
which has been encountered in obtaining compliance with 
the requirements for filing reports and tariffs by Small Ir- 
regular Carriers. 


11. Certain minor amendments, which apply to both Large 
and Small Irregular Carriers have been included in the 
amended Regulation. Most of these relate to termination or 
eancellation of outstanding Letters of Registration and are 
required in order that Letters of Registration shall not 
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continue to be outstanding long after operations thereunder 
have ceased. 

12. In view of the foregoing considerations, the present 
enforcement of the provisions of Title IV, except to the ex- 
tent required in § 292.1 below, would be an undue burden 
on Irregular Air Carriers by reason of the limited extent 
of, and the unusual circumstances affecting the operations 
of such carriers, and would not be in the public interest. 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the Aircoach Transport Association, 
Intervenor, the principal questions are: 


(1) Does Section 416 of the Civil Aeronautics Act author- 
ize the Board to establish a class of air carriers to provide 
limited services, and to temporarily exempt the carriers in 
such class from the requirements of obtaining a certificate 
under Section 401 of the Act? 


(2) In issuing a temporary exemption order for supple- 
mental air carriers pursuant to Section 416, did the Board 
make the findings necessary to support its action and to 
allow the Court to discharge its functions of review? 


(3) Does the Board’s exemption order authorize service 
which is beyond the scope of the proceeding because, as 
‘‘sdditional and supplemental service,”’ it provides for a 
limited number of individually-ticketed flights? 


Nore: The Court is not here concerned with questions 
as’to the sufficiency of the evidence to support the findings 
of fact made by the Board. (Prehearing order dated Feb- 
ruary 29,1956) For the purposes of this proceeding, there- 
fore, the findings of the Board are taken to be supported by 
the evidence of record, and not subject to challenge. 
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BRIEF FOR AIRCOACH TRANSPORT ASSOCIATION, — 
INTERVENOR 


— 


COUNTER STATEMENT OF THE CASE Piss 

_ The Aircoach Transport Association, Intervenor, repre- 
sents 35 supplemental air carriers, each of which is en- 
gaged in operations pursuant to the orders: under review, 

and submits this brief in support of the said orders. _ 
In 1988, the Congress adopted the Civil Aeronautics Act.* 
This Act was designed to encourage and to develop avia- 
tion. The Congress stated the policy of the Act in Sec- - 


1 Act of June 28, 1988, Public No. 706, 75th Congress, 52 Stat. 977, as 
amended by 62 Stat. 498, 65 Stat. 68, 66 Stat. 628, 49 U.S.C. 401. In this 
brief, the Civil Aeronautics Act is often referred to as “Act.” hes 
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tion 2 (49 U.S.C. 402) reading as follows: 


‘“‘(a) The encouragement and development of an 
air-transportation system properly adapted to the 
present and future needs of the foreign and domestic 
commerce of the United States, of the Postal Service, 
and of the national defense; 

‘¢(b) The regulation of air transportation in such 
manner as to recognize and reer e the inherent ad- 
vantages of, assure the highest degree of safety in, 
and foster sound economic conditions in, such trans- 
portation, and to improve the relations between, and 
coordinate transportation by, air carriers; 

‘<(¢) The promotion of adequate, economical, and 
efficient service by air carriers at reasonable charges, 
without unjust discriminations, undue preferences or 
advantages, or unfair or destructive competitive prac- 
tices; 

‘<(d) Competition to the extent necessary to assure 
the sound development of an air-transportation system 
property adapted to the needs of the foreign and 

omestic commerce of the United States, of the Postal 
Service, and of the national defense; 

‘<(e) The regulation of air commerce in such man- 
ner as to best promote its development and safety; and 

‘(f) The encouragement and development of civil 
aeronautics.” * 


- During the 18 years since the Act was adopted, the tech- 
nological evolution of aviation has been so great as to 
stagger the imagination. Technical developments in the 
art are reflected in the great expansion of public and pri- 
vate services, an expansion in which the airplane has 
found utility in new uses, new areas and new markets. 
Development and expansion—not just improvement—form 
the hallmark of aviation. 

- The Act conferred upon the Board the duty of develop- 
ing, as well as regulating, the civil aviation industry. 
‘‘Congress expressly directed that the Board consider, as 
being in accordance with the public convenience and nec- 


2 All emphasis in this brief is supplied, unless otherwise noted. 
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essity, the development, encouragement and promotion of 
air transportation, air commerce and civil aeronautics ...”” 
American Airlines v. Civil Aeronautics Board, 89 App. 
D. C. 365, 192 F. 2d 417, (1951) 


One of the little known facts of history is that, when the 
Act was passed in 1938, there were many more hours of 
private, nonscheduled, and miscellaneous flying than hours 
of flight by scheduled airlines.’ This fact is particularly 
important in view of the petitioners’ characterization of 
nonscheduled operators as ‘‘small fry,”’ and other state- 
ments which would lead the casual reader to believe that 
nonscheduled operations were an inconsequential activity 
before the Second World War. It should also be noted 
that, at that time, some of the airline petitioners were using 
equipment as small as Lockheed Vegas, with a capacity of 
four passengers each,‘ an airplane not substantially dif- 
ferent from aircraft then used by nonscheduled carriers. 

The Act directed the Board to issue ‘‘grandfather”’ cer- 
tificates to those carriers who met the grandfather tests. 
The Board did this for some carriers, including the peti- 
tioners. But it did not issue grandfather certificates for 
charter or ‘‘special’’ services. For example, Western Air 
Express applied for both a grandfather certificate between 
designated points and a ‘<nonscheduled’’ grandfather cer- 
tificate for scenic sightseeing flights. The Board denied 
the nonscheduled request upon the theory that such services 
were authorized (for certificated carriers) under Section 
401(f) of the Act. That Section provides, in pertinent 
part, ‘‘any air carrier may make charter trips or perform 
any other special services without regard to the points 
named in its certificate.”? Western A. E., Grandfather 
Certificates, 1 C.A.A. 39, 42 (1939) 

But, there were other carriers which had grandfather 
rights for only charter, nonscheduled and other special 


3 Hearings before Subcommittee of Committee on Appropriations of 
the House, 75th Congress, First Session, on H. R. 5799, p. 8. 
4 Mid-Cont. Air., Mail Rates, 1 C.A.A. 45, 48 (1939). 
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services. With respect to such carriers, which were en- 
gaged only in nonscheduled service, the Board did not 
issue grandfather certificates but authorized continuance 
of their operations by 2 general exemption regulation.* 
This was in 1938. 

In 1946, Board examiners recommended a change in 
the general exemption order which change would, as to 
certain services, have imposed @ limitation of ten trips per 
month.° This recommendation was. rejected by the Board, 
and the exemption of nonscheduled carriers was continued 
without change material to the issues in this case. 

‘The Board itself has written the history of the next few 


ears: 

‘Conditions at the end of World War Il, however 
brought about a rapid expansion in the activities 

the irregular carriers. First, the civilian demand for 
air travel increased tremendously after the war, and 
the certificated carriers, whose activities were severely 
limited during the war period, were faced with the 
problem of expanding their operations to meet the 
growing demand for air service. Second, a substan- 
tial number of veterans trained in the techniques of 
aviation sought to enter the field of aviation as inde- 


cil 


eraft, mostly C 
or purchased at a relatively 
with the larger arene the 


stitute an important segment 
industry. : : 
“Today, some fifty irregular air carriers® provide @ 
wide variety of services, domestically, overseas, and 
in foreign air transportation. These services are ren- 
dered primarily with DC-3, DC-4 and C-46 
| ~ ’g opinion, mimeo., Appendix, pp. 1-2. 
¢ Investigation of Nonscheduled Air Service, 6 CAB. 1049, 1051, 
(1946). 
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although some ow operate Con- 
stellation and performed — 
by the irregular carriers in- 
eluding charter operations, 
flights, specialized services, 
the year 1954, the passenger ope 
carriers resulted in the generation of 1,252,680,000 
revenue passenger miles. For the same period, cargo 
operations amounted to 54,249,000 cargo ton miles.”” 
(Board’s opinion, mimeo., pp- , ; 
Out of this historical background, the present case arose. 
In a sense, it is a phase of the age-old battle between big . 
business and small business. The positions of the two 
adversaries may be briefly stated. The petitioners con- 
tended that all individually-ticketed traffic should be re- 
served for those carriers who could trace their grand- 
fathers back to 1938. The supplemental carriers claimed. 
that they should be continued in the fields they developed, 
and be permitted to share, in increasing degree, in the new 


traffic. The Board was, therefore, faced with a. principal _ 


issue—whether the future development of air transpor- 
tation should be reserved for an oligopoly under more or 
less strict regulation, or whether the limited competition 
of newcomers should be encouraged. For reasons stated in 
its opinion, the Board, after a most lengthy hearing at 
which all points of view were presented, adopted the second © 
alternative. The Board decided to amend its existing gen- 
eral regulations. It classified the carriers as ‘‘supplemental — 
carriers”? and altered their operating authority in two 
material respects: 

(1) The old definition of regularity was changed im rec- : 
ognition of the fact that there were two principal types | 
of services: ‘‘charter flights’’ and ‘‘individually-ticketed 
flights.” ” 

(2) The old definition of frequency was changed to 
authorize charter flights without limitation and to limit 


7 These terms are for passenger traffic. The same types of services are. 
authorized for freight traffic, but the passenger terms will be used in 
this brief. 
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the number of individually-ticketed flights to ten per month, 
between any two points.* 
This is the order under review. 


The scope of review by the Court was well stated in 
United Air Lines v. Civil Aeronautics Board, 81 App. D. C. 
89, 155 F. 2d 169 (1946), as follows: — 


“The development of an adequate national system 
is one of the problems in air transportation to which 
the Civil Aeronautics Act is addressed. Because of the 
public interest in the airways, in air commerce and 
*n air defense, the Government has a function in that 
development, and in our constitutional organization 
that function is of the legislative branch. The ascer- 
tainment of the facts in each particular phase of the 
problem and the application of the legislative mandate 
to the facts thus ascertained are functions susceptible 
of delegation by the legislatare. The execution of the 

e aoe. is, of course, & responsibility of 
$ 


tions, and that 

the terms of t 

facts fawrly found, 
fanciful. Beyond this, in 
sort, the courts cannot go. 


The executive action in controversy here is the Board’s 
amendment of regulations governing @ class of air car- 
riers which provide supplemental air services. No depri- 
vation of property rights, no regulatory proposal, no 
‘maximum of rates or fares, is involved. 


8 A “point” is a 
-the area within a 


| Chicago, Seattle. 
91 App. D. C. 147, 199 F. 2d 181, cert. den. $44 US. 
U.S. 914 (1952). 
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SUMMARY OF ARGUMENT 


The supplemental carriers who were applicants in the 
proceeding before the Board were engaged in air transpor- 
tation by authority of a general exemption order which 
permitted them to fly between any two points. This ex- 
emption order was adopted in 1938, shortly after the Civil 
Aeronautics Act became effective, and was amended from 
time to time. In relevant respects, it permitted the car- 
riers to fly individually-ticketed flights, and charter flights, 
between any two points, on an irregular basis. 

The ‘‘irregular’’ requirement was, in practical effect, a 
requirement which limited the number of flights between 
any two points to not more than 8 to 12 flights per month. 


A lengthy hearing was held upon the issue of whether 
this exemption order should be amended. The Examiners 
issued an Initial Decision proposing changes which would 
limit individually-ticketed flights to 3 per month, between 
any 2 points, but permit unlimited charter flights. The 
Board, after hearing oral argument, decided to amend the 
exemption order by permitting 10 individually-ticketed. 
flights between any two points, and an unlimited number 
of charter flights.” 


To effectuate this decision, the Board issued a general 
exemption order, clearly defining the terms it used. It 
exempted the supplemental carriers for an interim period 
from the requirement of obtaining 2 certificate of public 
convenience and necessity to engage in supplemental air 
transportation. The Examiners had concluded that the 
Civil Aeronautics Act did not authorize the Board to 
issue certificates for supplemental service under Section 

that, in their opinion, cer- 


>The Examiners and the Board differed on the definition of charter, 
but that point is not raised before the Court. 
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an exemption order under Section 416 to authorize sup- 
plemental service. The Board did not decide whether or 
not the Act authorized certificates for such service, but 
issued a temporary exemption order pursuant to Section 
416. This is the order under review. 

The Board has the statutory authority to issue the order 
by virtue of Section 416 of the Civil Aeronautics Act, 
which authorizes the Board to establish classes of carriers 
and to exempt such carriers, either as a class or individually, 
from all requirements of the Civil Aeronautics Act, includ- 
ing Section 401(a). The supplemental service which the 
order authorizes is quite different from the service author- 
ized by certificates of public convenience and necessity. 
Supplemental service is limited to 10 individually-ticketed 
flights between any two points; certificates designate the 
points to be served and contain no limitation upon the 
number of flights which may be operated. 

‘Section 416 was designed to empower the Board to 
authorize operations by air carriers, when, in the opinion 
of the Board, the enforcement of any requirement of the 
Act is or would be an undue burden on the carrier and is 
not in public interest. The judgment of the Board is set 
forth in more than 30 specific findings. 


The Board found, in effect, that the supplemental car- 
riers constitute an asset which the nation should not lose; 
that their aircraft and services are required by the na- 
tional defense and the commerce of the country, and that 
the services of supplemental earriers are in the public 
interest. The services provided are unavailable, except 
by supplemental carriers. The continued health and pros- 
perity of the supplemental carriers is endangered by strict 
adherence to the old regulations. The old regulations have 
outlived their usefulness and create unnecessary admini- 
strative problems. The new regulation will permit the 
supplemental carriers to obtain revenues to maintain their 
fleet of aircraft, and to continue their services under clear 
rules adapted to present day conditions. The certificated 
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carriers will not be adversely affected by the decision. 
Under these conditions, the Board exercised its statutory 
authority to achieve its desired purposes. Its findings 
amply support the order. Review of those findings by this 
Court, it is submitted, compels the conclusion that the 
Board’s action was proper. 

The railroad issue was also decided by the Board, al- 
though it is not necessary for the Board to decide issues 
affecting surface carriers, when such issues are not mate- 
rial or relevant under the Civil Aeronautics Act. 

The local service carriers did not participate in the pro- 
ceeding or raise any issue before the Board. Even so, the 
Board considered the effect of its decision upon the entire 
certificated industry, which included the local service car- 
riers. The Board’s findings are complete and support the 
order entered pursuant to specific statutory authority. 

All parties had notice of the proceeding before the Board 
and were well aware of the fact that it involved the issue 


of individually-ticketed flights on a limited basis. Many 
of the certificated carriers intervened to oppose the author- 
ization of such flights. All parties were aware that the 
Board would issue an effective order. Arguments made 
by petitioners with respect to the adequacy or the scope 
of notice are not supported by the facts. The Board’s 
decision should be affirmed. 


ARGUMENT 


1. THE STATUTE AUTHORIZES THE BOARD TO ISSUE THE ORDER 
UNDER REVIEW. 


Petitioners contend, in effect, that the services authorized 
by the Board under Section 416 ‘‘parallel and duplicate the 
regular scheduled services of the certificated air transpor- 
tation system.’ Arguing from this erroneous premise, 
they urge that the Act permits the Board to authorize such 
services only by certificates issued under Section 401(a), 


10 Consolidated Brief for Petitioners and Intervenor in support of 
Petitioners (hereinafter referred to as “Consolidated Brief”), p. 30. 
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and they reach the equally erroneous conclusion that the 
legislative history and the language of the Act render 
unlawful the action which the Board took under Section 
416 of the Act. 

The Board’s order must be viewed in the light of what it 
actually permits, Le., very limited operations for the sup- 
plemental carriers, which order is only to remain in effect 
until the Board decides the remaining issues of the Large 
Irregular Investigation. Petitioners ascribe a rather fanci- 
ful, unlimited character to the order and seek to equate 
it to 49 certificates of public convenience and necessity. The 
fact remains, however, that the supplemental carriers are 
allowed to fly only ten individually-ticketed flights between 
the same two points during a month. All the rest of their 
flights must be charter flights. This is a far ery from 
the unlimited operations between two points named in a 
certificate. Ten trips per month in air transportation is 
very limited; two trips per day is minimum service™ and 
some certificate holders operate as many as twenty-four 
trips per day between two points. The action of the Board 
is a normal one, and it is specifically authorized by the 
Act. | 

A. The language of the Act is clear. 

Section 416 of the Act is the section under consideration. 
Section 416(a) provides, ‘“The Board may from time to 
time establish such just and reasonable classifications or 
groups of air carriers . . . as the nature of the services per- 
formed by such air carriers shall require; and such just 
and reasonable rules and regulations . . . as the Board 
finds necessary in the public interest.’’ Petitioners do not 
attack the Board’s action insofar as it results in the classi- 
fication of supplemental carriers. Neither do they ques- 
tion the establishment of rules and regulations to govern 
the carriers in this new class. They do attack the power 
of the Board to issue the exemption order which permits 
this class of carriers to operate without a certificate. 


“1 Florida Case (Perry and Leesburg), 9 C-A.B. 1, 4 (1948). 
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Section 416(b) provides for exemptions in clear lan- 
guage. First, Section 416(b) provides that the Board 
‘‘may exempt any carrier or class of earriers.’’ This lan- 
guage confers the power to exempt. Section 416(b) then 
permits exemptions from “‘the requirements of this title 
or any provision thereof.’’ These are broad words. They 
include all of the requirements as well as any single re- 
quirement. This is, in plain language, a wide authority to 
‘exempt from the certificate provisions of Section 401(a) 
as well as any other section of the title. This authority 
to exempt, while broad, is not unlimited. It is limited in 
two respects by other language in Section 416(b). The 
first limitation is that the Board may exempt ‘from time 
to time and to the extent necessary,’’ and the second limita- 
tion is that the Board may exempt ‘“‘if it finds that the 
enforcement’? of the requirement “‘is or would be an 
undue burden’’ on the carrier, ‘‘and is not in the public 
interest.?’? The effect of this language is to limit the cases 
in which exemptions may be granted to those cases where 
the factual circumstances, in the judgment of the Board, 
warrant the action. Once such a case is established, there 
is no limitation on the power of the Board to exempt from 
any or all requirements of the Act. ‘‘(I)t is within the 
power of the Board to grant exemptions from the provisions 
of Section 401(a).”’ Pacific Northern Airlines v. Alaska 
Airlines, D. C. Alaska, 80 F. Supp. 592, 605 (1948) 


It would seem beyond dispute, therefore, that the Board 
has the statutory authority to exempt any carrier or any 
class of carriers from the requirement of obtaining a cer- 
tificate. It was precisely this statutory authority which the 
Board exercised in the present case. It exempted the sup- 
plemental carriers from the requirements of Section 401(a). 
It is exactly the same authority which the Board exercised 
when, without challenge, it first exempted nonscheduled 
earriers from Section 401(a) in 1938. 


12 First Annual Report of the Civil Aeronautics Authority, 1989, p. 26. 
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Some of the Board’s exemption orders have been re- 
viewed by the courts. In no case we have discovered, has 
any court questioned the statutory authority of the Board 
to issue exemptions from the requirements of Section 
401(a).* : 


B. The legislative history supports the Board’s interpretation. 


Tn order to avoid the effect of the plain language of the 
statute, petitioners contend that Section 416 was never 
sntended to authorize the issuance of the order under re- 
view. They seek to support this contention by brief ref- 
erences to the legislative history of the Act, placed in & 
eontext of their own creation. While it should be umnec- 
essary to refer to the legislative history when the language 
and meaning of a statute are clear, it must be pointed 
out that this particular Section 416 was obviously and 
deliberately inserted in the statute to effectuate the very 
purpose for which it was used. 

When the Congress adopted the Civil Aeronauties Act 
of 1938, it was careful to insert, in Section 2, as being in 
accordance with the public convenience and necessity, 


‘¢Competition to the extent necessary to assure the 
sound development of an air-transportation system 
properly adapted to the needs of the foreign and do- 

mestic ecommerce of the United States, of the Postal 
Service, and of the national defense.”’ 


The Congress provided for the implementation of this 
policy in Section 401(a)-of the Act, authorizing the issuance 
of certificates upon proper application therefor, and in 
Section 416 of the Act, authorizing exemptions from the eco- 
nomic requirements of the Act. 

13 Cf. Eastern Air Lines v. Civil Aeronautics Board, 87 App. D. C. 
$31, 185 F. 2d 426, vacated $41 U. S. 901 (1950); Pacific Northern Air- 
lines V. Alaska Airlines, D. C. Alaska, 80 F. Supp.. 592 (1948) ; Standard 
Airlines V. Civil Aeronautics Board, 85 App. D. C. 29, 177 F. 2d 18 
(1949) ; American Airlines V. Civil Aeronautics Board, ........ App. D. C. 
uy (No. 12,688 decided Feb. 9, 1956). 

14 United States v. Public Utilities Commission, 845 U.S. 295, 314 
(1953). 





13 


This is not necessarily two alternatives to accomplish 
the same thing. The Congress established alternative 
methods for accomplishing different purposes. 


Section 416 was not inserted as an afterthought, but was 
deliberately intended by the Congress to give the Board 
full power to exempt carriers from all requirements of the 
Act. The Section grants a complete power, contams its 
own limitations, and defines the areas of its application. 

Contrary to petitioners’ contention, the framers of the 
legislation did not intend that all commercial flying would 
have to be authorized by certificates issued under Section 
401(a) of the Act. Also contrary to their contention, the 
Civil Aeronautics Act was written deliberately to contam 
departures from the Motor Carrier Avt which prior law 
included no powers of exemption. This is readily shown 
by recourse to the legislative history of the Act. 

One of the first proposals to regulate the air transpor- 
tation industry provided that control of air transpor- 
tation be placed in the Interstate Commerce Commission, 
President Truman, when in the Senate, was Chairman of 
the Subcommittee of the Senate Committee on Interstate 
and Foreign Commerce, which held hearings in March and 
April, 1937, on this bill.* After much discussion during 
1937 and the early months of 1938, it was decided that the 
airlines could not be considered railroads of the air and 
should not be regulated by the Interstate Commerce Com- 
mission, but rather by a special new agency, the Civil 
Aeronautics Authority. The House Committee on Inter- 
state and Foreign Commerce held hearings during March, 
1938** on the new bill, H. R. 9738, to create this agency. 


At the House Hearings on H. R. 9738, numerous repre- 
sentatives, private and public, appeared. Among the latter 


15 Hearings before a Subcommittee of the Committee on Interstate 
Commerce, U. S. Senate, 75th Congress, First Session, on S. 2 and 8. 
1760. 

16 Hearings before the Committee on Interstate and Foreign Commerce, 
House of Representatives, 75th Congress, Third Session, on H. R. 9788. 
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was an Interdepartmental Committee on Civil Aviation 
concerned with the various legislative proposals, and com- 
posed of representatives of the Treasury, State, Com- 
merce, War, and Post Office Departments. Mr. Fred D. 
Fagg, Jr., the expert for the Department of Commerce, 
explained the purpose of the exemption provision of H. RB. 
9738 at the House Hearings, as follows: 


‘Now obviously, while we might follow the provi- 

- gions of the Motor Carrier Act with regard to contract 
carriers and that sort of thing and get down to the 
pont where a certificate of convenience might even 

) issued to charter operators or those not on sched- 
ule, we thought that at the present time there was no 
need for that, and as a matter of fact it probably would 
- Work undue hardship both on the Authority repre 
senting the Government Therefore 


requi 
type of 


interest. 


‘So perhaps we leaned so strongly in trying to 
provide an exemption for a type of carrier we do not 
y. 


want to regulate immediatel + that purpose is not 
quite apparent even yet in this regulation.’”’ *” 

“At the same time the Senate Subcommittee, of which 
President Truman was Chairman, conducted new hearings 
on a revised draft of another civil aeronautics bill When 
Mr. Truman reviewed on April 6, 1938, the proposed 
changes and amendments, he stressed, among other things, 
that the exemption provision of the substitute Act em- 
powered the new Civil Aeronautics Authority to make ex- 
emptions from any provision of the Act. At the hearings 
he emphasized that the Section was ‘‘designed especially 
to enable the Authority to adjust some of the requirements 


_ 17 Hearings before the Committee on Interstate and Foreign Commerce, 
House of Representatives, 75th Congress, Third Session, on H. R. 9788, 
at p. 421. 

_ 18 Hearings before a Subcommittee of Committee on Interstate Com- 
“merce of the U. S. Senate, 75th Congress, Third Session, on 8. $659. 
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of the law where necessary to encourage small operators, 
such as the small operators in Alaska, in cases of hard- 
ship;’’ as well as exemptions for ‘‘a non-scheduled opera- 
tion.”?® On the Senate floor, he further explained that 
this Section was intended to include scheduled operators 
as well as nonscheduled operators.” 

The substance of the exemption provisions considered 
by the House Committee and President Truman’s sub- 
committee, were enacted as Section 416 of the Civil Aero- 
nautics Act of 1938. Itis clear beyond any dispute from this 
short recital of the legislative history that the obvious and 
apparent purpose of Section 416, from its very beginning, 
was to authorize the operations of various types of car- 
riers, particularly small companies, by some means other 
than a certificate issued under Section 401(a). Petitioners’ 
attempt to distort the intent of Congress fails. 


C. The administrative construction supports the order. 

Petitioners contend that the Board’s prior interpreta- 
tion of Section 416 is ‘“‘uniformly contrary to the existence 
of the sweeping power”’ to enter the order under review. 
Without admitting that the Board has exercised ‘‘sweep- 
ing power’’ in the present case, it is submitted that peti- 
tioners overlook the long history of administrative con- 
struction of the Act. Nonscheduled carriers are not the 
only class of carriers exempted from Section 401(a). Among 
others have been ‘‘ Alaskan carriers,’’ * ‘‘cargo’’ carriers,” 
‘‘air taxi operators,’’™ and “‘freight forwarders,’’* all 
of whom operate pursuant to exemption orders. There 


19 Hearings before a Subcommittee of Committee on Interstate Com- 
merce of the U. S. Senate, 75th Congress, Third Session, on S. 3659, 
p. 4. 

20 88 Congressional Record 6726. 

21 Alaska Air Transportation Investigation, 2 C.A.B. 785 (1941). 

22 Part 295 of the Economic Regulations of the Civil Aeronautics 
Board, 14 F. R. 3522 (adopted 1947, recodified 1949). 

23 Part 298 of the Economic Regulations, 17 F. R. 685 (1952). 

24Part 296 of the Economic Regulations, 14 F. R. 8522, upheld in 
American Airlines Vv. Civil Aeronautics Board (C.C.A. 7) 178 F. 2d 
908 (1949). 
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have also been exemption orders granted to certificated 
carriers which had an effect as broad as the amendment 
of a certificate.* 


The cargo carrier exemption of 1947 is particularly en- 
lightening. The cargo carriers were permitted to operate 
any number of flights between designated points. The 
exemption order was adopted to allow these carriers ‘‘to 
engage in scheduled cargo service.”? These specific ex- 
emption orders for various classes of carriers are not 
only indicative of an administrative construction contrary 
to that for which petitioners contend, but, in at least three 
instances, the exemption granted was of much wider appli- 
cation and scope than the order under review. 

Petitioners claim that the first annual report of the 
Civil Aeronautics Board is an administrative interpreta- 
tion of the Act which supports their strained construction 
of the Act. They err- In its first annual report to the 
Congress, the Board discussed its economic regulation 
of air transportation under the new Act. It specifically 
recognized the exemption provision as an appropriate basis 
for regulating ‘“‘nonscheduled”’ carriers. It reported: 


: << wenty-six applications were filled by nonscheduled 
domestic air carriers under the “ grandfather’ clause for 
permission to operate from their ‘fixed base’ to any 

Jace within the United States, or from their ‘fixed 
base” to any place within a specified radius of such 


base. 

‘<Pending compietion of studies with respect to this 
of operation the Authority has exempted non- 
scheduled operations from the economic provisions of 

the act.?’ 26 
At its inception, and all during its life, the Board has 
consistently granted exemptions to carriers and to classes 
of carriers. Some of these exemptions were much broader 


25 Civil Aeronautics Board Order E-9782 (Docket No. 7021 et al, 
adopted Nov. 25, 1955). 

26 First Annual Report of the Civil Aeronautics Authority, 1989, 
p. 26. 
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in scope than the exemption granted to supplemental car- 
riers. Various bills which would amend or eliminate 
Section 416 have been introduced in the Congress; none 
have been reported favorably.” 

The language of the statute, the legislative history, and 
the administrative construction, make it clear that Section 
416(b) was designed to authorize the Board to exempt car- 
riers from Section 401(a) of the Act, and that such exemp- 
tion was designed to authorize the temporary and limited 
typeof operations to be conducted by supplemental carriers. 


ll. THE BOARD MADE THE NECESSARY FINDINGS TO SUPPORT 
THE ISSUANCE OF THE EXEMPTION ORDER. 

Petitioners next contend that the Board failed to make 
‘‘findings”’? necessary to support its order. As we have 
seen, the Board has the power to exempt from Section 
401(a) ‘‘if it fnds’”’ that the enforcement of the require- 
ment is or would be an undue burden on the supplemental 
carriers by reason of the limited extent of, or unusual 
circumstances affecting, the operations of such class of 
carriers and is not in the public interest. This Court has 
held: 

‘The statutory words ‘if it finds,’ in their context, 
mean little more than ‘if it believes’.””” 

Yet, the Board has gone far beyond a mere expression 
of its belief. Before issuing the exemption order, the 
Board held a very lengthy hearing with full opportunity 
to present evidence, cross-examine, file briefs and make 
oral argument. The findings which it made must be 
accepted on this appeal, as fully supported by the record. 

The Board had before it a group of carriers which had 
operated for many years under a general exemption issued 
pursuant to Section 416(b). The question before the 
Board was whether the existing rules governing their 


27 See H. R. 4648 and H. R. 4677, 84th Congress, 1st Session. 
38 Eastern Air Lines V. Civil Aeronautics Board, 87 App. D. C. 831, 
185 F. 2d 426. 
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operation should be altered to better serve the public con- 
venience and necessity. The Board decided that the public 
interest required a change in the rules. In its decision of 
57 pages, supported by 19 appendices, the Board found the 
facts, gave its reasons and stated its conclusions for the 
changes it made. A short summary of a few findings 
should refute petitioners’ claims of lack of findings. The 
following typical ones are paraphrased from the opinion 

of the Board: x 


Supplemental Service Not Otherwise Available 


(1) The field of charter operations is important to the 
supplemental carriers and the public. The certificated car- 
riers will not increase their participation in this field.” 

(2) Specialized services of the supplemental carriers 
cannot be economically fulfilled by the certificated carriers.” 


(3) Supplemental carriers will fill a need for travel 
created by periodic demands which cannot be met by the 
certificated carriers.” 

(4) Supplemental carriers made an invaluable contribu- 
tion as innovators in air transportation.” 

(5) Coach service is bemg sold by certificated carriers on 
a basis requiring passengers to go on & waiting list or 
arrange such transportation many days or weeks in ad- 
vance. This will not satisfy the public’s requirements. 

(6) Shortages of space cannot be tolerated indefinitely.” 

(7) There is an immediate public need for the services.™ 


29 Board’s opinion, mimeo., pp. 5-6. 

20 Idem, p. 6. 

31 Idem, p. 6. 

32 Idem, p. 7. 

38 Board’s opinion, mimeo., Appendix, p. 35. 
% Idem, Appendix, p. 42. 

38 Board’s opinion, mimeo., p. 32. 
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-. Service Demanded By National Defense 


(8) Supplemental carriers render vital services in the 
interest of national defense.” 


(9) The Department of Defense contemplates a need for 
air transportation over the next few years, in addition to 
certificated services, which need can best be met by the 
supplemental carriers.” 

(10) The continued existence of their fleet is of real 
value in terms of military defense.” 


Improvement in Carriers’ Condition Necessary 

(11) The future ability of the carriers to serve the 
military depends upon their ability to operate their planes 
in commercial activities.” 

(12) The field of individually-ticketed operations is a 
major source of supplemental carriers’ revenues.” 

(13) The carriers will obtain a flexibility of operation.* 

(14) The ability to offer flights at specified times should 
result in more economical utilization of aircraft and greater 
load factors.“ 


(15) Many of the carriers require the authority for 
their continued well-being.® 


(16) There is an immediate need for improvement in 
the condition of the supplemental carriers.“ 


Modification of Old Regulation Required 


(17) Under present conditions the original restriction 
has outlived its usefulness.* 


86 Board’s opinion, mimeo., pp. 8-9. 
37 Idem, p. 8. 

38 Idem, p. 10. 

39 Idem, p. 10. 

40 Idem, p. 18. 

41 Idem, p. 20. 

42 Jdem, p. 20. 

43 Idem, p. 82. 

44 Idem, p. $2. 

45 Idem, p. 19. 
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(18) The elimination of the regularity restriction will 
serve the public and strengthen the supplemental carriers 
immeasurably.“ 

(19) The old regulation is cumbersome to enforce.“ 
Some other method must be adopted.* — 


(20) It is essential that the Board establish a system of 
orderly regulation which is practicable of administration.“ 
‘Almost all participants agree that the present authorization 
presents too many problems to justify its continuance.” 


(21) The Examiners’ recommendation of further re- 
striction would retard the proper development of the sup- 
plemental carriers and jeopardize the continued existence 
of a substantial number of these carriers. 


(22) The Board should adopt a policy directed toward 
the survival and continued healthy growth of supplemental 
carriers.” 

(23) There is room for expanding their operating author- 
ity.* 

(24) The amended regulation will aid in the administra- 
tion and enforcement of the regulations.” 


Urgent Action Necessary 


(25) The time is ripe for us to strengthen our supple- 
mental carriers so that they may more adequately serve 
the public and so that their existence can be continued for 
national defense.™ 


46 Board’s opinion, mimeo., pp. 20, 21. 
47 Idem, Appendix, p. 2. 

48 Idem, Appendix, p. 9. 

49 Idem, Appendix, p. 47. 

50 Idem, Appendix, p. 48. 

51 Board’s opinion, mimeo., p. 10. 

82 Idem, p. 9. 

53 Idem, p. 10. 

54 Idem, p. 21. 

85 Idem, p. 19. 
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(26) A considerable period of time will elapse before 
the case can be finally determined.” 

(27) There is an immediate public need for the enlarged 
services and a need for the improvement in the condition 
of the supplemental carriers.” 


(28) Sound economic conditions and the general estab- 
lishment of order will in the long run redound favorably to 
safety.” 


Temporary Exemption Required In Public Interest 


(29) The continued authorization of individually-ticketed 
flights does not involve any novelty.” 


(30) The Board need not decide at this time whether 
certificates should be, or can be, issued to supplemental 
carriers.” 

(31) The Board is not in effect granting certificates.™ 


These are findings. They ‘spell out”’ in precise lan- 
guage that the enforcement of existing requirements would 
be an undue burden on the supplemental carriers because 
of the limited extent and unusual circumstance of their 
operations and would not be in the public interest. Such 
findings are more than sufficient to support the order. 
United States v. Pierce Auto Freight Lines, 327 U. 8. 515 
(1946). 

Petitioners naturally do not agree with these findings. 
They lost their case on the facts. Instead of attacking 
the foregoing findings, they now argue that something more 
should have been added. 

They contend, in effect, that the Board cannot use indus- 
try statistics as the basis for promulgating rules for the 


86 Board’s opinion, mimeo., Pp. $2. 
87 Idem, p. 32. 

88 Idem, Appendix, Pp. 57. 

89 Board’s opinion, mimeo., Pp. 25. 
60 Idem, p. 31. 

61 Jdem, p. 26. 
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industry, but must make precise determinations in terms of 
income, revenues and expenses for each supplemental car- 
rier. Without admitting that the Board placed its whole 
reliance on industry figures, or that it could not properly 
do so, the Board did, in appendices 10 and 11 to its opinion, 
consider and set forth the financial position of each carrier. 
In ‘its opinion,” it then showed that the carriers earned 
net profits of $7,597,226 in 1952, and profits of $4,670,539 
in the first nine months of 1953. At the end of the nine 
months ended September 30, 1954, the carriers sustained 
a loss of $2,023,964. Certainly some prompt action was 
indicated in order to preserve a fleet of airplanes which 
the Board found to be in the public interest as being nec- 
essary for the traveling public and the national defense. 
The Board, considering these precise figures as well as the 
facts of each individual applicant, authorized an expansion 
of operations into aircoach, charter, special, and business 
flying. It obviously anticipated that an expanded opera- 
tion into these fields would provide the “improvement in 
condition of the carriers’’ which was immediately needed.” 
Additional findings are wholly unnecessary. Administra- 
tive agencies may make general rules upon the basis of 
industry-wide statistics. The foregoing findings more 
than meet the test of this Court that the “‘finding”’ neces- 
sary for an exemption order be not based solely on a belief 
arbitrarily or unreasonably held. 

The Board made it perfectly clear that the existing re- 
strictions on regularity were not in the public interest, 
jeopardized the existence of a vitally-needed fleet of air- 
craft, and prevented the performance of supplemental 
service to the Department of Defense, and to the public. 
Tt also explained why it did not, at this time, consider the 
issuance of certificates. It found an immediate need for 
a change—a change required in the public interest and 


62 Board’s opinion, mimeo., Appendix, p. 17. 
*3 Board’s opinion, mimeo., p. 32. 
4 United States v. Berwind-White Coal Min. Co., 274 U.S. 564 (1927). 
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required in the carriers’ interest. The change was also 
required to aid in the administration and enforcement of 

the regulations. 
Because of this combination of unusual circumstances, 
plying the requirements of Sec- 


ing certificates. A review of the evidentiary record (if 
that were permissible) would provide overwhelming sup- 
port for the Board’s findings and the reasonableness of its 
actions. 


Ti. THE ORDER IS WITHIN THE SCOPE OF THE ISSUES OF THE 


On pages 77-86 of their consolidated brief, petitioners 
present a unique argument to the effect that the Board 
eannot authorize the services permitted by the exemption: 
order because (1) the proceeding before the Board was 
limited to ‘‘additional and supplemental service,’ (2) ten 
individually-ticketed flights per month cannot be consid- 
ered ‘‘additional and supplemental,”’ as petitioners. con- 
strue the terms, and (3) the individually-ticketed service 
authorized by the Board is therefore beyond the scope of 
the proceeding. No judicial authority is cited to support 
this contention. 

Petitioners claim that the order ‘‘permits regularly 

the exemptees serving individually- 
ticketed passengers. This, they contend, is ‘‘indistin- 
guishable from the certificated services.’’* : 

The argument appears to be based on a complete mis- 
understanding of the Board’s orders. Petitioners seem to 
contend that any change in the regularity terms of the 


SS 
65 Consolidated Brief, p. 77. 
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old nonscheduled exemption order goes beyond the scope 
of the case. They labor under the erroneous belief that 
any ‘‘additional and supplemental”? service must be 
‘‘irregular.”’ 

Petitioners are completely inconsistent in presenting 
an argument based upon the claim that ten individually- 
ticketed flights per month are ‘‘indistinguishable from the 
certificated services.”’ 

The Board recognizes two principal types of supple- 
mental service: charter and individually-ticketed flights. 
The charter flights of supplemental carriers are even more 
like the charter flights of certificated carriers than are the 
individually-ticketed flights of the two classes of carriers. 
There are no limitations of frequency or regularity which 
apply to charter flights. Curiously, petitioners do not 
contend that charter flights are indistinguishable from 
petitioners’ charter flights. If they admit this, as they 
appear to do, then the whole force of their semantic argu- 
ment is lost. 

If the charter flights of supplemental carriers are ad- 
mittedly within the scope of the proceeding, there can be 
no logic or merit to the claim that ten individually-ticketed 
flights are outside such scope. 

The petitioners base their argument upon their belief 
that the Examiners did not conceive of individually-tick- 
eted flights as supplemental and additional service. In 
this, they are wrong. The Examiners received evidence 
bearing upon the operation of a limited number of such 
flights (up to two per day between the same two points). 
The admission of this evidence is conclusive demonstration 
that these two men considered a limited number of indi- 
vidually-ticketed trips to be “‘additional and supplemental.”’ 
Furthermore, the Examiners specifically recommended the 
adoption of the regulation permitting three such trips in 
one month, which could be accumulated to as many as six 
trips in any two months. The Board, in the present order, 


6 Initial Decision, Appendix 4. 
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permits ten trips per month. The difference between three 
trips and six trips and ten trips is one of degree, not of 
principle. Five of the seven men who sat on the Board’s 
proceeding found that a limited number of individually- 
ticketed flights were within the scope of the proceeding. 
Petitioners also rely upon the Board’s orders fixing the 
scope of the case. It is clear from the orders themselves 
that individually-ticketed flights are within the scope of 
‘‘sdditional and supplemental.”’ The proceeding was in- 
stituted by an Order of Investigation (Order No. B-5722, 
Tr. 41,458). At that time, the carriers were permitted to 
operate three to eight individually-ticketed flights between 
certain points, and more such flights to other points. The 


Order of Investigation specifically lists as an issue, 

‘<the extent to which existing applicable regulations, 
limitations, restrictions or other requirements shoul 
be modified or amended, including, for example, the 
modification of the so-called 3-and-8 trip limitation...” 

What clearer evidence do petitioners require to under- 
stand that a limited number of individually-ticketed flights 
are within the scope of ‘¢sdditional and supplemental’ 
services? 


In its Opinion and Order on Motions (Order E-6017, 
Tr. 42,042, 42,044) which fixed the scope of the case, the 
Board specifically stated: 


e evidence upon such is- 
d should establish a 
Whether any such class 
tions tm atr trans- 
pe than those 
authorized under Part omic Regula- 
tions; and (3) Whether we sho 
based on an area, frequency, V0 
or fare structure concept.”’ 
In the face of this language, it cannot be seriously con- 
tended that individually-ticketed flights, operated in ap- 
propriate volume, were not within the scope of the pro- 


ceeding. 
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Petitioners apparently are reasserting, in this part of 
their argument, that the Board has issued something 
equivalent to, if not exactly like, a certificate of public 
convenience and necessity for operations substantially simi- 
lar to those conducted by the petitioners. The Board’s 
finding to the contrary, which must be assumed to be sup- 
ported by the evidence of record, should be dispositive of 
this argument.” | 


"IV. THE BOARD ISSUED THE ORDER AT THE PROPER TIME. 


‘Petitioners finally claim that they lacked notice that an 
exemption order might be issued.* This claim is similarly 
without merit. Petitioners did have ample and sufficient 
notice. Let us examine what actually took place. 

Petitioners had notice of the Investigation and actively 
participated throughout the hearing. At the hearing there 
was developed sufficient evidence to enable the Board “‘to 
determine the public interest questions related to the air 
transportation role, if any, to be assigned the irregular 
air carriers.”? (Order E-8052, Tr. 43,934) The Board 
then ordered a suspension of the hearings regarding fitness 
and ability. This was done, as the Board’s order states, 
to ‘‘assist in accomplishing the desirable purpose of ex- 
pediting decision on the public interest questions, thus 
more quickly clarifying the future status of the irregu- 
lar air carrier industry as a whole.’? The Board speci- 
fically orders, ‘‘The issues in this proceeding with respect 
to the requirements of the public interest and the public 
convenience and necessity, as set forth in paragraphs num- 
ber 1(1) through 1(7) of Order No. E-5722, dated Sep- 
tember 21, 1951, as amended, be decided before hearing fur- 
ther evidence on the qualification of individual applicants.”’ 
(Order E-8052, Tr. 43,936) 


67 Interstate Com. Com. V. Atchison, T. & S. F. R. Co., 284 U.S. 294 
(1914); United States v. United States Smelting, R. & M. Co., 339 
U. S. 186 (1950). 

¢8 Consolidated Brief, pp. 86-88. 
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The particular paragraphs referred to contain the issues 
of whether supplemental services should be authorized and 
whether existing regulations should be modified or amended. 
These issues were to be decided. As parties to the proceed- 
ing, petitioners at all times knew what was taking place 
and that the Board would first decide the public interest 
questions. The Board decided them and issued its orders. 

The Examiners entertained no doubts that effective 
orders would be issued. They issued an Initial Decision 
which purported to dispose of every application, and every 
part of the case. The petitioners apparently choose to over- 
look this aspect of the Examiners’ Initial Decision. 

Certainly, some petitioners were of the opinion that an 
effective order would be issued. In its brief to the Board 
(Tr. 47,326) one of the petitioners, TWA, urged ‘‘that all 
applications for individual-sales authority of persons, prop- 
erty and mail in both interstate and foreign air and trans- 
portation be denied,”’ and ‘‘that farther hearings be held... 
before the Board selected any carrier to provide domestic 
charter service. It urged that other recommendations of 
the Examiners be rejected. The railroads (Tr. 47,274) 

‘¢that the Board deny the applications in their en- 
tirety.”’ If petitioners were of the opinion that the Board 
could deny applications, they must have understood that 
the Board could grant applications. 

We thus have an order which states expressly that the 
issue of modification of the regulations will be decided. 
Petitioners were notified and participated in the proceed- 
ing. The decision went against petitioners. Having lost 
on the merits, they now belatedly attempt to raise the 
procedural question of lack of proper notice. 

As the Board found in its decision, 

<‘The issue as to whether any individually-sold serv- 

ices should be permitted, and, if so, how many, was 
fully litigated in this proceeding and was carefully 
considered by us.’’® 


6° Supplemental Opinion and Order on Reconsideration, mimeo., p. 3. 
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Petitioners do not contend that they did not litigate this 
issue. The undisputed fact that petitioners had notice of 
the proceeding from the very outset and participated ac- 
tively throughout the entire proceeding should, it is sub- 
mitted, be an effective answer to this irresponsible claim. 
In fact, their full participation should now estop them to 
raise such a question. 


Petitioners’ only claim of injury in this regard is that 
petitioners were deprived of the opportunity to show the 
impact on them of an order authorizing individually-ticketed 
flights.” Reference to the record, the evidence, and the 
argument presented by petitioners before the Board, shows 
that petitioners did present such evidence. The Board 
considered this evidence and found that the supplemental 
services would not adversely affect the certificated car- 
riers.™ 


V. THE BOARD PROPERLY DISPOSED OF THE 
RAILROAD ISSUES. 

The railroads intervened in the proceeding before the 
Board. In their separate brief, the railroads claim that the 
private interests of the railroads must be considered by 
the Civil Aeronautics Board when it modifies its regula- 
tions governing supplemental air service. It would ap- 
pear that the railroads are pressing this claim before the 
wrong branch of the Government. 


‘In 1987, there were bills pending in the Congress which 
would have placed air transportation under regulation by 
the Interstate Commerce Commission. As stated on 
page 13 of this brief, that suggestion was rejected, and 
the Civil Aeronautics Act established a new and separate 
agency to develop air transportation. Now, 18 years later, 
the railroads are contending that a part of the Interstate 
Commerce Act must, by judicial action, be incorporated 


70 Consolidated Brief, p. 88. 
71 Board’s opinion, mimeo., pp. 19-20, 28. 
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into the Civil Aeronautics Act; that the Court, not the 
Congress, should establish the standards to be applied by 
the Civil Aeronautics Board in deciding matters which 
arise under the Civil Aeronautics Act. 


It is undoubtedly true, as the railroads argue, that the 
Transportation Act of 1920 created a policy directed 
toward the establishment of an adequate system of rail- 
roads. But the Congressional policy was not, as peti- 
tioners claim on page 16 of their brief, designed to enable 
the railways to handle all the interstate traffic of the coun- 
try. By specific acts of the Congress, water carriers, motor 
carriers, and air carriers are expected, and directed, to 
carry interstate traffic. The policy of the Transportation 
Act of 1920 could have been inserted in the Civil Aero- 
nauties Act of 1938, but Congress did not do this. 


The railroads cite numerous decisions in an effort to 
show that the Civil Aeronautics Board is required to adjudi- 
eate air cases by the same standards which the Interstate 
Commerce Commission uses to decide rail and motor cases. 
But none of these decisions is in point. The decisions deal- 
ing with the conflict between rail and motor carriers are 
inapposite. The Interstate Commerce Commission regu- 
lates both rail and motor carriers pursuant to the stand- 
ards promulgated by the Congress. When the same agency 
has jurisdiction over two classes of carriers, and a man- 
date from the Congress to preserve the inherent advantages 
of each, the agency, of course, follows that mandate and 
considers the effect of its decision upon the kinds of trans- 
portation it regulates. 


Congress did not intend that, in every air case, the Civil 
Aeronautics Board must consider the interests of rail- 
roads, or other surface carriers. In some instances, air 
regulation can affect, and can be affected by railroads and 
other surface carriers. To govern those cases, Congress 
did insert provisions in the Civil Aeronautics Act. Thus, 
in Section 408 Congress directed the Board not to approve 
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the acquisition of an airline by a surface carrier unless the 
acquisition meets all the air tests, plus the additional test 
that the surface carrier can use aircraft to advantage in 
its operations.” Section 409 prohibits interlocking rela- 
tionships, without prior Board approval, between officers of 
air and surface carriers. Section 412 prohibits the Board 
from approving certain types of contracts between an in- 
direct air carrier and a surface carrier. Section 1003 
authorizes joint boards, composed of members of both the 
Civil Aeronautics Board and the Interstate Commerce 
Commission, to consider through service and joint rates 
of surface and air carriers. 

The railroads do not contend that any issue was raised, 
either by them or by the evidence, under any section of 
the Civil Aeronautics Act which relates to surface car- 
riers. They contend only that the Board failed to make 
findings which reflect the effect which the authority granted 
to supplemental carriers would have on railway passenger 
business.” 

The Board authorized supplemental carriers to carry 
both freight and passengers. Because they make a profit 
on freight, the railroads do not contest the freight author- 
ization. Because they lose money on passengers, the rail- 
roads contend the Board should have considered whether 
passenger service by supplemental air carriers may cause 
the railroads to reduce their passenger equipment and ad- 
versely affect their ability to expand their services. 

The Board made the plain finding that the supplemental 
air services would not result in any significant adverse ef- 
fects on the railroads.* The finding is adequately sup- 
ported by the evidence before the Board. Realizing that 
this finding is an answer to the issues raised by them, the 
railroads now attack this factual conclusion and the sub- 


72 Pan American Airways Co. V. Civil Aeronautics Board, 2 Circ., 121 
F. 2d 810 (1941). 

73 Brief for Railroad Petitioners, p. 23. 

14 Board’s opinion, mimeo., Appendix p. 40. 
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sidiary findings which support it as being contrary to the 
railroads’ view of the evidence and contrary to the testi- 
mony of the railroads’ expert witness.” Such an attack, 
which requires reference to the evidentiary record, is be- 
yond the issues now being considered by the Court. When 
that issue does properly arise, a review of the record will 
completely refute the railroads’ argument. 


What the railroads appear to really contend is that it 
is up to the Civil Aeronautics Board to see to it that an 
adequate system of railroad passenger transportation be 
continued. They seek support for their argument in & 
report of the Presidential Advisory Committee on Trans- 
port Policy and Organization. But the Board and the 
Courts do not determine the desirability of the recom- 
mendations of such a group—much less implement them. 
That is a matter better left to the Congress. 


The railroad problem is a complex one. The possible 
remedies include matters like increases in charges, in- 
ereases in traffic volumes, relief from taxes, and outright 
subsidies. But these remedies cannot be applied by the 
Civil Aeronautics Board, under the Civil Aeronautics Act. 


The Board actually did more than is required of it. 
It fashioned a system of supplemental air service to meet 
the urgent requirements of the national defense and the 
public, and it limited those services in such manner as to 
prevent any significant adverse effect upon the railroads. 
It considered the railroads’ contention that the railroads 
might be adversely affected by the order. The Board found 
that such an adverse effect would not result from the pres- 
ent order. 


The only railroad arguments of substance are those which | 
must be addressed to the Congress or to the Interstate 
Commerce Commission. The Civil Aeronautics Board and 
the Courts are not authorized to retard air transportation 


75 Brief for Railroad Petitioners, pp. 24-25. 
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the acquisition of an airline by a surface carrier unless the 
acquisition meets all the air tests, plus the additional test 
that the surface carrier can use aircraft to advantage in 
its operations.” Section 409 prohibits interlocking rela- 
tionships, without prior Board approval, between officers of 
air and surface carriers. Section 412 prohibits the Board 
from approving certain types of contracts between an in- 
direct air carrier and a surface carrier. Section 1003 
authorizes joint boards, composed of members of both the 
Civil Aeronautics Board and the Interstate Commerce 
Commission, to consider through service and joint rates 
of surface and air carriers. 

The railroads do not contend that any issue was raised, 
either by them or by the evidence, under any section of 
the Civil Aeronautics Act which relates to surface car- 
riers. They contend only that the Board failed to make 
findings which reflect the effect which the authority granted 
to supplemental carriers would have on railway passenger 
business.” 


The Board authorized supplemental carriers to carry 
both freight and passengers. Because they make a profit 
on freight, the railroads do not contest the freight author- 
ization. Because they lose money on passengers, the Tail- 
roads contend the Board should have considered whether 
passenger service by supplemental air carriers may cause 
the railroads to reduce their passenger equipment and ad- 
versely affect their ability to expand their services. 

The Board made the plain finding that the supplemental 
air services would not result in any significant adverse ef- 
fects on the railroads. The finding is adequately sup- 
ported by the evidence before the Board. Realizing that 
this finding is an answer to the issues raised by them, the 
railroads now attack this factual conclusion and the sub- 


72 Pan American Airways Co. V. Civil Aeronautics Board, 2 Circ., 121 
F. 2d 810 (1941). 

73 Brief for Railroad Petitioners, p. 23. 

74 Board’s opinion, mimeo., Appendix p. 40. 
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sidiary findings which support it as being contrary to the 
railroads’ view of the evidence and contrary to the testi- 
mony of the railroads’ expert witness.” Such an attack, 
which requires reference to the evidentiary record, is be- 
yond the issues now being considered by the Court. When 
that issue does properly arise, a review of the record will 
completely refute the railroads’ argument. 


What the railroads appear to really contend is that it 
is up to the Civil Aeronautics Board to see to it that an 
adequate system of railroad passenger transportation be 
continued. They seek support for their argument in & 
report of the Presidential Advisory Committee on Trans- 
port Policy and Organization. But the Board and the 
Courts do not determine the desirability of the recom- 
mendations of such a group—much less implement them. 
That is a matter better left to the Congress. 


The railroad problem is & complex one. The possible 
remedies include matters like increases in charges, in- 
ereases in traffic volumes, relief from taxes, and outright 
subsidies. But these remedies cannot be applied by the 
Civil Aeronautics Board, under the Civil Aeronautics Act. 


The Board actually did more than is required of it. 
It fashioned a system of supplemental air service to meet 
the urgent requirements of the national defense and the 
public, and it limited those services in such manner as to 
prevent any significant adverse effect upon the railroads. 
It considered the railroads’ contention that the railroads 
might be adversely affected by the order. The Board found 
that such an adverse effect would not result from the pres- 
ent order. 


The only railroad arguments of substance are those which | 
must be addressed to the Congress or to the Interstate 
Commerce Commission. The Civil Aeronautics Board and 
the Courts are not authorized to retard air transportation 


75 Brief for Railroad Petitioners, pp. 24-25. 
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the acquisition of an airline by @ surface carrier unless the 
acquisition meets all the air tests, plus the additional test 
that the surface carrier can use aircraft to advantage in 
its operations.” Section 409 prohibits interlocking rela- 
tionships, without prior Board approval, between officers of 
air and surface carriers. Section 412 prohibits the Board 
from approving certain types of contracts between an in- 
@irect air carrier and a surface carrier. Section 1003 
authorizes joint boards, composed of members of both the 
Civil Aeronautics Board and the Interstate Commerce 
Commission, to consider through service and joint rates 
of surface and air carriers. 

The railroads do not contend that any issue was raised, 
either by them or by the evidence, under any section of 
the Civil Aeronautics Act which relates to surface car- 
riers. They contend only that the Board failed to make 
findings which reflect the effect which the authority granted 
to supplemental carriers would have on railway passenger 
business.” 

The Board authorized supplemental carriers to carry 
both freight and passengers. Because they make a profit 
on freight, the railroads do not contest the freight author- 
ization. Because they lose money on passengers, the rail- 
roads contend the Board should have considered whether 
passenger service by supplemental air carriers may cause 
the railroads to reduce their passenger equipment and ad- 
versely affect their ability to expand their services. 

The Board made the plain finding that the supplemental 
air services would not result in any significant adverse ef- 
fects on the railroads.% The finding is adequately sup- 
ported by the evidence before the Board. Realizing that 
this finding is an answer to the issues raised by them, the 
railroads now attack this factual conclusion and the sub- 


12 Pan American Airways Co. v. Civil Aeronautics Board, 2 Circ., 121 
F. 2d 810 (1941). 

73 Brief for Railroad Petitioners, p. 23. 

7¢ Board’s opinion, mimeo., Appendix p. 40. 
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sidiary findings which support it as being contrary to the 
railroads’ view of the evidence and contrary to the testi- 
mony of the railroads’ expert witness.” Such an attack, 
which requires reference to the evidentiary record, is be- 
yond the issues now being considered by the Court. When 
that issue does properly arise, a review of the record will 
completely refute the railroads’ argument. 


What the railroads appear to really contend is that it 
is up to the Civil Aeronautics Board to see to it that an 
adequate system of railroad passenger transportation be 
continued. They seek support for their argument in a 
report of the Presidential Advisory Committee on Trans- 
port Policy and Organization. But the Board and the 
Courts do not determine the desirability of the recom- 
mendations of such a group—much less implement them. 
That is a matter better left to the Congress. 


The railroad problem is a complex one. The possible 
remedies include matters like increases in charges, in- 
ereases in traffic volumes, relief from taxes, and outright 
subsidies. But these remedies cannot be applied by the 
Civil Aeronautics Board, under the Civil Aeronautics Act. 


The Board actually did more than is required of it. 
It fashioned a system of supplemental air service to meet 
the urgent requirements of the national defense and the 
public, and it limited those services in such manner as to 
prevent any significant adverse effect upon the railroads. 
It considered the railroads’ contention that the railroads 
might be adversely affected by the order. The Board found 
that such an adverse effect would not result from the pres- 
ent order. 


The only railroad arguments of substance are those which 
must be addressed to the Congress or to the Interstate 
Commerce Commission. The Civil Aeronautics Board and 
the Courts are not authorized to retard air transportation 


75 Brief for Railroad Petitioners, pp. 24-25. 
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merely because of some remote effect upon railroad pas- 
senger service. 


VI. THE CONTENTIONS OF THE LOCAL SERVICE 
CARRIERS MUST BE REJECTED. 


Allegheny Airlines, Inc., et al—the “‘local service’’ car- 
riers—did not participate at all in the proceeding before 
the Board. They did not seek to intervene until thirty 
days after the Board’s decision was issued. They did not 
raise any issue before the Board other than the question 
of whether they should be allowed to intervene after the 
case was decided. 


On page 16 of their brief, they now appear to be argu- 
ing the point that the Board’s denial of their late request 
to intervene was error. However, the issues before the 
Court to be decided at this time are limited to issues num- 
bered 1, 2, 3, 4, 5 and 9 as set out in the Prehearing Order 
entered pursuant to Rule 38 (k) of the General Rules of 
this Court, dated February 29, 1956. The issues thus desig- 
nated in that order do not include any issue relating to the 
denial of the local service carriers’ petition for leave to 
intervene before the Board. Consequently, the argument on 
page 16 of their brief is beyond the present scope of the 
ease, and it should not be considered here. 


The local service carriers object to the temporary exemp- 
tion order authorizing supplemental services because they 
think the order ‘‘depreciates the certificates’? of public 
convenience and necessity held by them.” Even if this 
argument were based on evidence, instead of surmise, it 
provides no reason for reversing the Board. ‘‘A certificate 
holder is not entitled to immunity from competition under 
any and all circumstances.”?’ Hudson Transit Limes v. 
United Sates, D.C. N.Y., 82 F. Supp. 153 (1948). 

One issue raised by the brief of the local service carriers 
which is within the present scope of this case is whether 


%¢ Brief for Petitioners Allegheny Airlines, Inc., et al. 
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the Board failed to make necessary findings. It is doubt- 
ful that the local service carriers have any standing to 
raise that issue in this Court, when they did not season- 
ably present any evidence or argument before the Board.” 
(1952). 


The Board nevertheless did make all of the findings nec- 
essary to support its order, as pointed out on pages 17, 18, 
19, 20, 21 of this brief. 


On pages 12-15 of their separate brief, the local serv- 
ice carriers set out statements which purport to be state- 
ments of fact. But, nowhere in the record of this case 
do any of such purported facts appear. They are merely 
unsupported allegations made for the first time in this 
Court. It is felt that no good purpose would be served 
by refuting them statement by statement. This intervenor, 
however, categorically denies that any of the purported 
statements of fact are correct. Without any whit of sup- 
port in the record or in the findings of the Board, sach 


allegations should not be considered by the Court. 


The point the local service carriers try to make is that 
the Board, in its order, did not make a necessary finding, 
i.e., a finding with respect to the alleged impact of the serv- 
ices of supplemental earriers, upon the local service car- 


riers. This point is not well taken. 


Local service carriers are ‘‘eertificated carriers.”’? The 
Board carefully distinguished between the trunklines, the 
certificated intervenors, and the certificated carriers. With 
respect to this last class, which includes local service car- 
riers, the Board found that certificated carriers cannot 
operate a fleet geared to peak season traffic volume; that 
the abolition of individually-ticketed operations is not in 
any way necessary for the protection of the certificated 
——— 

17 United States V. L. A. Tucker Truck Lines, 344 U.S. 38, 36-37 

78 Board’s opinion, mimeo., p. 6. 
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carriers; and that the operations-of the supplemental car- 
riers has not adversely affected the certificated carriers.” 

The Board concluded that each class of carriers has its 
legitimate role and both groups can and should profit in 
their respective spheres. It found that the authoriza- 
tion of supplemental operations will have no impact upon 
the certificated route system which can or should cause 
concern.™ 

The Board stated that, if the number of supplemental 
trips should prove excessive in terms of its impact upon 
the certificated route structure, it could and would make 
such adjustments as circumstances might require.” These 
findings clearly show that the interests of local service car- 
riers, as well as other certificated carriers, were consid- 
ered by the Board and found to constitute no reason for 
denying to supplemental carriers the authority to provide 
services required by the national defense and the com- 
merce of the country. 


CONCLUSION 


The issue before the Board was the extent to which an 
existing exemption order should be amended. As a mat- 
ter of policy, and to further the development of air trans- 
portation, the Board issued a new exemption order pur- 
suant to Section 416 of the Act. This action was within 
the statutory power of the Board. The Board made the 
findings necessary to support the exercise of its power. 
The findings of fact fully support the action taken by the 
Board. All requirements for the lawful functioning of 
the agency have been met. 


| Because the question of policy is not before this Court 
and the Court is concerned only with the lawfulness of the 


79 Board’s opinion, mimeo., p. 18. 
80 Idem, p. 20. 
81 Idem, p. 28. 
82 Idem, p. 28. 
83 Idem, p. 29. 
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action of the policy-making agency, this intervenor has 
restrained its inclination to explain why the evidence 
before the Board compelled, at the very least, the action 
which the Board took. 


Respectfully submitted, 


Apert F’. BErret, 
Joun H. Pratt, 

730 Fifteenth Street, N. W. 
Washington 5, D. C. 
Attorneys for Intervenor, Aircoach 

Transport Association 


Morais, Pearce, GarpNer & Pratt, 
730 Fifteenth Street, N. W. 
Washington 5, D. C. 

Of Counsel. 
April 23, 1956 
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APPENDIX 


Pertinent Statutes 
Civil Aeronautics Act of 1938, as amended: 


Section 2. Declaration of policy 


In the exercise and performance of its powers and du- 
ties under this chapter, the Board shall consider the fol- 
lowing, among other things, as being in the public inter- 
est, and in accordance with the public convenience and 
necessity— : 

(a) The encouragement and development of an air- 
transportation system properly adapted to the present and 
future needs of the foreign and domestic commerce of the 
United States, of the Postal Service, and of the national 
defense ; 


(b) The regulation of air transportation in such manner 
as to recognize and preserve the inherent advantages of, 
assure the highest degree of safety in, and foster sound 
economic conditions in, such transportation, and to improve 
the relations between, and coordinate transportation by, 
air carriers; 

(c) The promotion of adequate, economical, and efficient 
service by air carriers at reasonable charges, without un- 
just discriminations, undue preferences or advantages, or 
unfair or destructive competitive practices; 


(d) Competition to the extent necessary to assure the 
sound development of an air-transportation system prop- 
erly adapted to the needs of the foreign and domestic com- 
merce of the United States, of the Postal Service, and of 
the national defense; 


(e). The regulation of air commerce in such manner as to 
best promote its development and safety; and 


(f) The encouragement and development of civil aero- 
nautics. . . 
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Section 401(a). Certificate of public convenience and neces- 
sity 

(a) No air carrier shall engage in any air transportation 
unless there is in force a certificate issued by the Board 
authorizing such air carrier to engage in such transpor- 
tation: Provided, That if an air carrier is engaged in such 
transportation on June 23, 1938, such air carrier may con- 
tinue so to engage between the same terminal and inter- 
mediate points for one hundred and twenty days after said 
date, and thereafter until such time as the Board shall 
pass upon an application for a certificate for such trans- 
portation if within said one hundred and twenty days such 
air carrier files such application as provided herein. 


Section 416. Classification and exemption of carriers 


(2) The Board may from time to time establish such 
just and reasonable classifications or groups of air car- 
riers for the purposes of this subchapter as the nature of 
the services performed by such air carriers shall require ; 
and such just and reasonable rules, and regulations, pur- 
suant to and consistent with the provisions of this sub- 
chapter, to be observed by each such class or group, as 
the Board finds necessary in the public interest. — 

_(b) (1) The Board, from time to time and to the extent 
necessary, may (except as provided in paragraph (2) of 
this subsection) exempt from the requirements of this sub- 
chapter or any provision thereof, or any rule, regulation, 
term, condition, or limitation prescribed thereunder, any 
air carrier or class of air carriers, if it finds that the en- 
forcement of this subchapter or such provision, or such 
rule, regulation, term, condition, or limitation is or would 
be an undue burden on such air carrier or class of air car- 
riers by reason of the limited extent of, or unusual cir- 
cumstances affecting, the operations of such air carrier or 
class of air carriers and is not in the public interest. 

(2) The Board shall not exempt any air carrier from any 
provision of subsection (1) of section 481 of this title, ex- 
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cept that (A) any air carrier not engaged in scheduled 
air transportation, and (B) to the extent that the opera- 
tions of such air carrier are conducted during daylight 
hours, any air carrier engaged in scheduled air transpor- 
tation, may be exempted from the provisions of paragraphs 
(1) and (2) of subsection (1) of section 481 of this title 
if the Board finds, after notice and hearing, that, by reason 
of the limited extent of, or unusual circumstances affecting, 
the operations of any such air carrier, the enforcement of 
such paragraphs is or would be such an undue burden on 
such air carrier as to obstruct its development and prevent 
it from beginning or continuing operations, and that the 
exemption of such air carrier from such paragraphs would 
not adversely affect the public interest: Provided, That 
nothing in this subsection shall be deemed to authorize the 
Board to exempt any air carrier from any requirement of 
this chapter, or any provision thereof, or any rule, regu- 
lation, term, condition, or limitation prescribed thereunder 


which provides for maximum flying hours for pilots or 
copilots. 


Section 1003(a). Jot boards 


(a) The Board and the Interstate Commerce Commission 
shall direct their respective chairmen to designate, from 
time to time, a like number of members of each to act 
as a joint board to consider and pass upon matters referred 
to such board as provided in subsection (c) of this section. 


Section 1003(c). Jot boards 


(c) Matters relating to such through service and joint 
rates, fares, or charges may be referred by the Board or 
the Interstate Commerce Commission, upon complaint or 
upon its own initiative, to a joint board created as pro- 
vided in subsection (a) of this section. Complaints may 
be made to the Interstate Commerce Commission or the 
Board with respect to any matter which may be referred 
to a joint board under this subsection. 
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control 


(b) Any person seeking approval of a consolidation, 
merger, purchase, lease, operating contract, or acquisition 
of control, specified in subsection (a) of this section, shail 
present an application to the Board, and thereupon the 
Board shall notify the persons involved in the consolida- 
tion, merger, purchase, lease, operating contract, or acqui- 
sition of control, and other persons known to have a sub- 
stantial interest in the proceeding, of the time and place 
of a public hearing. Unless, after such hearing, the Board 
finds that the consolidation, merger, purchase, lease, operat- 
ing contract, or acquisition of control will not be consistent 
with the public interest or that the conditions of this sec- 
tion will not be fulfilled, it shall by order, approve such 
consolidation, merger, purchase, lease, operating contract, 
or acquisition of control, upon such terms and conditions as 
it shall find to be just and reasonable and with such modi- 
fications as it may prescribe: Provided, That the Board 
shall not approve any consolidation, merger, purchase, 
lease, operating contract, or acquisition of control which 
would result in creating a monopoly or monopolies and 
thereby restrain competition or jeopardize another air car- 
rier not a party to the consolidation, merger, purchase, 
lease, operating contract, or acquisition of control: Pro- 
vided further, That if the applicant is a carrier other than 
an air carrier, or @ person controlled by a carrier other 
than an air carrier or affiliated therewith within the mean- 
ing of section 5 (8) of this title, such applicant shall for 
the purposes of this section be considered an air carrier 
and the Board shall not enter such an order of approval 
unless it finds that the transaction proposed will promote 
the public interest by enabling such carrier other than an 
air carrier to use aircraft to public advantage in its opera- 
tion and will not restrain competition. 
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Section 409(a)(1). Prohibited wnterests 


(1) For any air carrier to have and retain an officer or 
director who is an officer, director, or member, or who as 
a stockholder holds a controlling interest, in any other per- 
son who is 2 common carrier or is engaged in any phase of 
aeronautics. 


Section 412(b). Pooling and other agreements 


(b) The Board shall by order disapprove any such con- 
tract or agreement, whether or not previously approved 
by it, that it finds to be adverse to the public interest, or in 
violation of this chapter, and shall by order approve any 
such contract or agreement, or any modification or can- 
cellation thereof, that it does not find to be adverse to 
the public interest, or in violation of this chapter; except 
that the Board may not approve any contract or agree- 
ment between an air carrier not directly engaged in the 
operation of aircraft in air transportation and a common 


carrier subject to chapters 1, 8, 12, and 13 of this title 
governing the compensation to be received by such common 
earrier for transportation services performed by it. 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


The Intervenor, Independent Military Air Transport 
Association, presents the following question in addition to 
those set forth in the Prehearing Order of February 29, 


1956 : 


1. Whether the Court should withhold action until Peti- 
tioners have demonstrated that they have exhausted 
their administrative remedies. 
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confined to a discussion of issues 1 and 3 as set forth in 
the Prehearing Order of February 29, 1956 and also in- 
cludes a discussion of the additional issue set forth by this 
Intervenor in the preceding section of this Brief. 


STATUTES INVOLVED 


The Civil Aeronautics Act of 1938; 52 Stat. 973, 49 

U.S.C. 401, provides in pertinent part as follows: 

Section 416(b) (2) 
‘The Authority (Board) from time to time and to 
the extent necessary, may (except as provided in para- 
graph (2) of this subsection) exempt from the require- 
ments of this title or any provision thereof, or any rule, 
regulation, term, condition, or limitation prescribed 
¢hereunder, any air carrier or class of air carriers if it 
fnds that the enforcement of this title or such provi- 
sion, or such rule, regulation, term, condition, or 
Himitation is or would be an undue burden on such 
air carrier or class of air carriers by reason of the 
limited extent of, or unusual circumstances affecting, 
the operations of such air carrier or class of air car- 
riers and is not in the public interest.”’ 


SUMMARY OF ARGUMENT 
“The Board acted within its statutory powers in granting 


the exemptions involved. Section 416(b)(1) of the Civil 
Aeronautics Act is clear on its face and it is, therefore, 
not appropriate or necessary for the Court to consider the 
legislative history of the Act. Even when such legislative 
history is considered, however, the same demonstrates that 
the action taken by the Civil Aeronautics Board in the 
instant proceeding was within the scope of the authority 
granted to the Civil. Aeronautics Board by the Congress. 


- Since 1938, the Civil Aeronautics Board, in innumerable 
decisions, has construed Section 416(b)(1) in a manner 
completely consistent with the construction of the statate 
in the instant proceeding. The Court should give great 
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weight to the practical construction of the statute over =~ 
the past 18 years by the Civil Aeronautics Board). 

The decision of the Civil Aeronautics Board was within — 
the scope of the proceeding as set forth in the Orders — 
instituting the proceeding and, particularly, the Consoi- 
dated Order of the Civil Aeronautics Board (E-6336). 
dated April 17, 1952. This Order specifically stated that 
the Board might, as a result of the proceeding, greatly 
expand the seope of the then-existing authority. of the 
Irregular Air Carriers and would receive evidence in regard 
to the need for additional and supplemental service, limited 
to a specific number of flights between the same pairs ofc 
points during a particular period of time. Ess = 

The Court should withhold action until the Petitioners aS 
have exhausted their administrative remedies. The Civil . 
Aeronautics Board has specifically retained jurisdiction 
over this proceeding for the purpose of further limiting — 
the number of permissible individually ticketed. flights in 
the event the 10-flight limitation should prove unduly . 
competitive upon the operations of the Petitioners. The  — 
Petitioners have not demonstrated that they have im fact phe 
attempted to have the 10-flight limitation reduced since * 
the Board’s Order (B-9744) became effective on January 
15, 1956. : 





ARGUMENT — visa 
THE BOARD ACTED WITHIN ITS STATUTORY POWERS IN 
GRANTING THE EXEMPTIONS INVOLVED one 
The fundamental question in this case is whether the 
Civil Aeronautics Board acted within its statutory powers: 
in creating a class of air carriers known as <¢Supplemental. 
Air Carriers”? and in granting such carriers the’ authority. 
set forth in the Board’s Opinion and Order of November: 
15, 1955 (E-9744). iesaiors 
Section 416(b) (1) of the Civil Aeronautics Act (52'Stat 
1004, 49 U.S.C. 496) reads as. follows:.-. ‘gdetannencoe 
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‘The Authority (Board), from time to time and to 
- the extent necessary, may (except as provided in para- 
graph (2) of this sub-section) exempt from the require- 


- ments of this title or any ons thereof, or any 


such air carrier or class of air 
the limited extent of 

ing, the operation 

carriers and is not 


‘At the outset, it should be noted that where the language 
of a statute is plain and unambiguous, the Courts should 
not resort to the legislative history of the enactment of 
the statute since such legislative history may only be used 
for the purpose of resolving doubt, and not for the purpose 
of creating it. United States v. Missouri P. R. Co., 278 US. 
969, 73 L. ed. 322, 49 S. Ct. 133; Railroad Commission v. 


Chicago, B. & R. Co., 257 US. 563, 66 L. ed. 371, 42 
S. Ct. 232. 


‘There is nothing obscure or ambiguous about the wording 
of Section 416(b) (1) of the Act. Asthis Court has recently 
pointed out,” the terms ‘‘ondue burden”’, ‘‘limited extent”’ 
of operations, and ‘‘anusual circumstances affecting”’ oper- 
ations are to be applied in accordance with their ordinary 
meaning in the light of the conditions existing in air 
transportation. 


‘Despite the fact that the statute is clear on its face, a 
large portion of the consolidated brief of the Petitioners is 
devoted to a laborious discussion of various Bills intro- 
duced in the House and Senate, preceding the passage of 
the Civil Aeronauties Act of 1938. The argument of the 
Petitioners in this regard is apparently designed to prove 

t American Airlines, Inc. et al. V. Ciwit Acronautics Board, C.A.D.C., Nos. 
12,688 et al., decided February 9, 1956. 3 





5 
‘that: (1) there was too much competition im the air. trans- 7 


port business in 1938, and (2) Section 416(b)(1) of the . 
Act was designed to authorize only limited operations. © 


Insofar as this proceeding is concerned, it is, of course, 

immaterial whether there was foo much or too little com- 
petition in civil aviation in 1938 and, in the last analysis, _ 

the question of whether a particular airline service or class. 


of service is “‘limited’’ is a matter which the Congress has — 
entrusted to the expertise of the Civil Aeronantics Board. - 


The legislative history of Section 416(b) (1) of the Act . 
demonstrates that it was clearly the intent of Congress that 
the exemption provisions should apply to both scheduled 
and non-scheduled services. Indeed, both the Senate and the 
House rejected proposals that the exemption powers be~ 
limited to non-scheduled carriers.2 Representative Lea 
(then Chairman of the House Interstate and Foreign Com- 
merce Committee) stated as follows: 


‘‘Bvery airline in interstate or foreign commerce that - 
amounts to anything has to go on a schedule. They 
cannot secure business unless they do.’” 


Except for the wage and hour: limitations upon exemp- 7 
tion powers contained in Section 416(b)(2) of the Act, . 
no other restrictions were imposed upon the Board by the - 
Congress. Certainly it is reasonable to assume that if~ 
the Congress had intended that the Board’s exemption | 
powers be fettered by other limitations, the same would 
have been specifically spelled out by Congress in @ manner 
similar to that employed in the case of the wage and hour 
restrictions. oe 

It is also interesting to note that, at the time the Civil 
Aeronautics Act was being debated, the House exemption | 

2 Memorandum of Senator Harry 8. Truman, Debates on 8-3845, 83 Cong. - 
Record, Part 6, 75th Congress, 8rd Session (1938) pg. 6726. 


3 Debate on H.B.-9738, 83 Cong. Record, Part 6, 75th Congress, 3rd. Session 
(1988), pg- 7079. | ona 
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provision would have applied to scheduled or non-scheduled 
carriers whose operations were of @ ‘‘}imited character’’.* 


The provision in the Senate Bill, however, (Section 
417(2) of S-3845) contained no such restrictions as those 
found in the House Bill, but instead authorized the Board 
to issue exemptions to any carrier or class of carriers if 
it found that enforcement of any requirement of the Act 
would create an ‘‘undue burden”’ upon & carrier ‘‘by reason 
of the unusual cireumstances”’ affecting the carrier’s opera- 
tions. (Debate on S-3845, 83 Cong. Record, Part 6, pg. 
6756). Section 416(b), as finally enacted, was practically 
identical to the Senate version and did not contain the 
provision in the House version to the effect that exemptions 
should apply to carriers whose operations were of a “‘lim- 
ited character’’. 

& Sd e 

‘The law is well settled that great weight should be given 

to the practical administrative construction of a statute 


extending over a long period of time. Wright v. Central 
of Georgia R. Co., 236 US. 674, 59 L. ed. 781, 35 S. Ct. 471; 
United States ex rel. Louisiana v. Jack, 244 U.S. 397, 61 
L. ed. 1222, 37 S. Ct. 605: Indeed, the practical construc- 
tion of a statute or the meaning publicly given to it by 
contemporary usage is generally presumed to constitute 


4The exemption section of HR-9738, the House Bill, reads as follows: 


‘<(9) The Authority, from time to time and to the extent necessary, may 
exempt from the requirements of this title or any provision thereof, or 
any rule, regulation, term, condition, or limitation prescribed thereunder, 
any air carrier or class of air carriers, if it finds that, due to the limited 
character of the operations of such air carrier or class of air carriers, 
the enforcement of this title or such provision, or such rule, regulation, 
term, condition, or limitation, is or would be such an undue burden on 
such air carrier or class of air carriers as adversely to affect the public 
interest by obstructing the development of such air carrier or class of air 
carriers: Provided, That nothing in this subsection shall be deemed to 
authorize the Authority to exempt any air carrier or class of air carriers 
from any requirement of this title or any provision thereof, or any rule, 
regulation, term, condition, or limitation prescribed thereunder, which 
provides for maximum flying hours for pilots or copilots.”’ 83 Congres- 
sional Record, Part 6, 75th Cong., 2d Sess. (1938) p. 7068. 
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the true meaning of the statute. United States v. Chicago, 
St. P.M. & O.R.Co., 43 F. 24 300. Such construction should 
not be overturned, especially where other suggested con- 
structions are at least as doubtful as the practical one 
adopted, except for cogent reasons or unless it is clear 
that the practical construction is erroneous and operates 
to defeat the manifest purpose of the statute. This is 
especially true where overturning the established practice 
will have far-reaching consequences. Maynard v. Ellhott, 
983 U.S. 273, 75 L. ed. 1028, 51 S. Ct. 390. 


The doctrine, as set forth above, was succinctly stated 
by Mr. Justice Cardozo in NV orwegian, Nitrogen Prod. Co. 
v. United States, 288 U.S. 294, 315, as follows: 


‘‘administrative practice, consistent and generally 
unchallenged, will not be overturned except for very 
cogent reasons if the scope of the command is indefinite 
and doubtful. United States v. Moore, 95 U.S. 760, 
763; Logan v. Davis, 233 US. 613, 627; Brewster v. 
Gage, 280 U.S. 327, 336; Fawcus Machine Co. v. Umted 
States, 282 U.S. 375; Interstate Commerce Comm. v. 
N.Y., N.H. & H. R. Co., 287 US. 178. The practice 
has peculiar weight when it involves a contemporane- 
ous construction of a statute by the men charged with 
the responsibility of setting its machinery in motion, 
of ing the parts work efficiently and smoothly 
while they are yet untried and new.”’ 


The doctrine, as summarized by Mr. Justice Cardozo in 
the Norwegian Case, supra, was unanimously reaffirmed by 
the Supreme Court on March 5, 1956 in its Opinion in 
United States v. Leslie Salt Co. (No. 74—October term 
1955). In the Leslie Salt Case, the question before. the 
Supreme Court was whether certain negotiable instruments 
issued by the Leslie Salt Company were ‘‘bonds, deben- 
tures, or certificates of indebtedness” within the meaning 
of Sections 1800 and 1801 of the Internal Revenue Code 
of 1939. The Supreme Court held that the Treasury’s 
‘longstanding and consistent administrative interpreta- 
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tion’’ of the applicable Sections of the Code was entitled 
to great weight in determining whether the securities were 
subject to a stamp tax pursuant to the statute. The 
Supreme Court also quoted with approval the Decision in 
United States v. Isham, 17 Wall. 496, 504, where the Court 
held: 


| The words of the statute (a stamp tax statute) are 
- to be taken in the sense in which they will be under- 
stood by that public in which they are to take effect.”’ 


With this fundamental doctrine of statutory interpreta- 
tion in mind, let us now consider how Section 416(b) (1) 
has, as a practical matter, been applied in the Aviation 
Industry since it became law in 1938. 


One of the first actions taken by the Civil Aeronautics 
Board after its creation in 1938 was to exempt non- 
scheduled air carriers as a class from the provisions of 
Section 401 and all other provisions of Title IV of the 


Act, except for the provisions of subsection (1) of Section 
401, and the reporting requirements of Section 407 (Reg- 
ulation 400-1, as amended December 7, 1938.) 


The Board, in a number of early Special Orders, in effect 
on February 1, 1939, by exemption from the provisions of 
Section 401(a) of the Act authorized a number of carriers 
to engage in unlimited, scheduled operations in air trans- 
portation of mail, passengers and property over a number 
of specific routes, over which the statute required the dis- 
continuance of service pending grant of certificates. 


Pennsylvania Central Airline Corporation was author- 
ized. by exemption from the provisions of Section 401(a) 
to render air transportation service ‘‘over the route 
between Detroit, Michigan and Sault Ste. Marie, Michigan 
via intermediate cities’’ for all classes of traffic for which 
authorization was sought until an application for certificate 
filed by such carrier could be acted on. This exemption 
covered a period from June 23, 1938 to and including 120 
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days thereafter and beyond the 120-day period, provided 
only that application for certificate was filed within a 
period of 120 days after June 23, 1938.5 


National Airlines was similarly authorized to engage in 
air transportation of mail in addition to persons and prop-— 
erty ‘‘over the route between J: acksonville, Florida and 
New Orleans, Louisiana via Tallahassee, Marianna, Pen- 
sacola, Florida, Mobile, Alabama and Gulfport, Missis- 
sippi”’, pending action on its application for certificate 
authorization to serve that route.° 


Eastern Air Lines was granted similar exemption au- 
thorizations with respect to transportation of mail, persons 
and property ‘“‘over a route from Tampa, Florida, to 
Tallahassee, Florida, and from Tallahassee, Florida to 
Memphis, Tennessee”’ via intermediate points and from 
Tallahassee, Florida to Atlanta, Georgia via Albany, 
Georgia; and ‘‘over a route from Houston, Texas to 
Brownsville, Texas and from Houston, Texas to San An- 


tonio, Texas.’ As the Board stated in its Opinion granting 
Eastern its grandfather certificate: 


‘<On and before that date (June 23, 1938) the applicant 
was not engaged in air transportation to any point 
on air mail routes Nos. 40 and 42. Therefore, appli- 
cant was prohibited by the act from engaging in air 
transportation on such routes until certificates author- 
izing such transportation should be issued. In order 
to enable the applicant to commence operations on these 
routes prior to the issuance of any certificates for the 
routes, the Authority, pursuant to the provisions of 
Section 416 (b) of the Act, on October 10, 1938, pro- 


5 Special Order 401-A-1; Pennsylvania Central was awarded a Post Office 
contract for this route on June 25, 1938 and its operations were not instituted 
until July 20, 1938. The statutory provisions of Section 401(a) of the Act 
would have required the discontinuance of service on August 22, 1938 in the 
absence of the foregoing exemption authorization. 1 CAB 66, 70 (1939). 


6 Special Order 401-A-6. 
7 Special Order 401-A-7 and Special Order 401-A-8. 
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tion”? of the applicable Sections of the Code was entitled 
to great weight in determining whether the securities were 
subject to a stamp tax pursuant to the statute. The 
Supreme Court also quoted with approval the Decision in 
United States v. Isham, 17 Wall. 496, 504, where the Court 
held: 

| ¢6The words of the statute (a stamp tax statute) are 


to be taken in the sense in which they will be under- 
stood by that public in which they are to take effect.’’ 


With this fundamental doctrine of statutory interpreta- 
tion in mind, let us now consider how Section 416(b) (1) 
has, as a practical matter, been applied in the Aviation 
Industry since it became law in 1938. 


One of the first actions taken by the Civil Aeronautics 
Board after its creation in 1938 was to exempt non- 
scheduled air carriers as a class from the provisions of 
Section 401 and all other provisions of Title IV of the 
Act, except for the provisions of subsection (1) of Section 


401, and the reporting requirements of Section 407 (Reg- 
ulation 400-1, as amended December 7, 1938.) 


‘The Board, in a number of early Special Orders, in effect 
on February 1, 1939, by exemption from the provisions of 
Section 401(a) of the Act authorized a number of carriers 
to engage in unlimited, scheduled operations in air trans- 
portation of mail, passengers and property over a number 
of specific routes, over which the statute required the dis- 
continuance of service pending grant of certificates. 


‘Pennsylvania Central Airline Corporation was author- 
ized by exemption from the provisions of Section 401(a) 
to render air transportation service ‘‘over the route 
between Detroit, Michigan and Sault Ste. Marie, Michigan 
via intermediate cities’’ for all classes of traffic for which 
authorization was sought until an application for certificate 
filed by such carrier could be acted on. This exemption 
covered a period from June 23, 1938 to and including 120 
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days thereafter and beyond the 120-day period, provided 
only that application for certificate was filed within a 
period of 120 days after June 23, 1938.° 


National Airlines was similarly authorized to engage in 
air transportation of mail in addition to persons and prop- 
erty ‘‘over the route between J acksonville, Florida and 
New Orleans, Louisiana via Tallahassee, Marianna, Pen- 
sacola, Florida, Mobile, Alabama and Gulfport, Missis- 
sippi”’, pending action on its application for certificate 
authorization to serve that route.® 


Eastern Air Lines was granted similar exemption au- 
thorizations with respect to transportation of mail, persons 
and property ‘‘over a route from Tampa, Florida, to 
Tallahassee, Florida, and from Tallahassee, Florida to 
Memphis, Tennessee’”’ via intermediate points and from 
Tallahassee, Florida to Atlanta, Georgia via Albany, 
Georgia; and ‘‘over a route from Houston, Texas to 
Brownsville, Texas and from Houston, Texas ito San An- 


tonio, Texas.’” As the Board stated in its Opinion granting 
Eastern its grandfather certificate: 


‘On and before that date (June 23, 1938) the applicant 
was not engaged in air transportation to any point 
on air mail routes Nos. 40 and 42. Therefore, appu- 
cant was prohibited by the act from engaging im air 
transportation on such routes until certificates author- 
izing such transportation should be issued. In order 
to enable the applicant to commence operations on these 
routes prior to the issuance of any certificates for the 
routes, the Authority, pursuant to the provisions of 
Section 416 (b) of the Act, on October 10, 1938, pro- 


S Special Order 401-A-1; Pennsylvania Central was awarded a Post Office 
contract for this route on June 25, 1938 and its operations were not instituted 
until July 20, 1938. The statutory provisions of Section 401(a) of the Act 
would have required the discontinuance of service on August 22, 1938 in the 
absence of the foregoing exemption authorization. 1 CAB 66, 70 (1939). 


6 Special Order 401-A-6. 
7 Special Order 401-A-7 and Special Order 401-A-8. 
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mulgated Special Order 401-A-7 and Special Order 
401-A-8 exempting applicant from the provisions of 
‘Section 401(a) of the Act with respect to the commence- 
ment of operation om air mail routes Nos. 40 and 42, 
respectively, until such time as the Authority shall 
issue certificates of public comventence and necessity 
for the air transportation service over such routes of 
applicant, or shall issue its final order denying the 
application of the applicant for such certificates.’”* 


(Emphasis supplied). 
Braniff was given similar exemption authorization over 


a route between Dallas, Texas and San Antonio, Texas via 
Waco and Austin.” 


TWA was similarly granted exemption authorization 
over a route from Phoenix, Arizona to Las Vegas, Nevada.”° 
The foregoing cited special exemption orders applied to 
routes rather than points. They are a clear indication of 
the broad exemption powers vested in the Board with 


respect to mail, as well as persons and property. The 
routes in question were the so-called mandatory routes, 
designated in Section 401( e)(2) of the Act. By the Grand- 
father Section of the Act, Congress prohibited the continu- 
ance or institution of operations over any such routes 
pending certificates, unless clear statutory conditions were 
met. The Board, by exemption, waived the statutory pro- 
visions which would otherwise have precluded the trans- 
portation of mail over such routes, and which would other- 
wise have required the Board to enforce discontinuance, 
because the Board as a practical matter could not act 
sooner than it did on the certificate applications. 


Tt is clear that the Board is not restricted in the use of 
its exemption powers to add one or two isolated points to 
existing certificates but has in fact authorized substantial 

81 CAA 173, 179 (1939). 

9 Special Order 401-A-9. 

10 Special Order 401-A-10. 
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route operations involving transportation of mail, persons 
and property between points which in effect constituted 
independent routes. Thus, the Board by exemption author- 
ized Pan American to engage in air transportation of per- 
sons, property and mail over a route between Miami, 
Florida and Leopoldville, Belgian Congo.” Further evi- 
dencing the independent nature of this route operation 
as authorized by exemption, separate rates were fixed for 
this route. During the pendency of a rate proceeding in- 
stituted by Petition of Pan American for reconsideration 
of the rates of compensation over its Latin American 
routes,” the Board independently instituted a proceeding 
by issuing an order directed to the rates of compensation 
‘for the transportation of mail by aircraft, the facilities 
used and useful therefor and the service concerned there- 
with for the period September 21, 1944 to January 8, 1945, 
over its (Pan American) routes between Miami, Florida 
and Leopoldville, Belgian Congo.’”* 


Member Gurney, formerly Chairman of the Civil Aero- 
nautics Board, appearing before the Senate Committee on 
Interstate and Foreign Commerce on S. 2647, and one of 
the dissenting members, discussed the purpose and use of 
the exemption powers under Section 416 as the medium 
vested in the Board to authorize supplemental and experi- 
mental service. He commented with approval upon the 
constructive measures achieved by the Board’s use of its 
exemption authorization: 


‘‘In addition to making provision for supplemental 
service, the Board has used its exemption authority 
under Section 416(b) of the Civil Aeronautics Act of 
1938 for development purposes. Thus, as indicated 
a few moments ago, the authority was used to author- 


ize the initial experiment of the all-freight carriers. 


11 Order Serial No. 3096, dated August 28, 1944. 
12 Docket No. 1593. 
13 Docket No. 1909. 
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‘Part 295 of the Board’s Economic Regulations, 
adopted in 1947, opened the way for experimental 
scheduled all-freight services by certain noncertificated 
' earriers. After the experience of 2 or 3 years, some 
| of these carriers were duly certificated and now hold 
certificates of public convenience and necessity, author- 
izing them to engage in freight-only operations. 
‘<Jt is quite probable that had not the services been 
' tested by means of an experimental period, there might 
not have been sufficient evidence to warrant a finding 
of public convenience and necessity for this type of 
operation. 
‘6A gecond type of experimental authorization under 
the present Board powers related to an all-expense 
tour operator. Successful operations, pursuant to an 
exemption order, led to the subsequent issuance of the 
certificate of public convenience and necessity.’ ”** 


It is significant that the exemption authorization dis- 
cussed in the above quotation by Chairman Gurney related 
to both individual sales authorization and, in the case of 
the all-cargo carrier exemption, to unlimited scheduled as 
well as individual sales service. 


In attacking the legal powers of the Board to grant the 
authorization provided in the Order, Petitioner’s argument 
must depend upon the establishment of two premises, 
neither of which can be sustained: (a) that the individual 
sales service authorized in this case is not ‘‘supplemental”’ 
service, but constitutes regularly scheduled service of the 
type, constituting in effect unlimited scheduled authoriza- 
tion normally granted by certificate issued under Section 
401; and (b) assuming arguendo that the first premise 
can be sustained, that the Board does not have the power 
to issue authorization by exemption in lieu of certificate. 


14, 296, Transcript of Hearings before Senate Interstate and Foreign Com- 
merce Committee on ‘‘Revision of the Civil Aeronautics Act.” 83rd Cong. 
2a Sess. : 
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Petitioner attempts to meet the burden of sustaining the 
first premise by a self-serving definition which ignores the 
facts. The Order does not grant the type of unlimited 
scheduled service authorization comprehended in the con- 
ventional certificate franchise issued under Section 401. 
It authorizes only a limited frequency of service, restricted 
to 10 flights per month between any two points. The mere 
fact that the Board’s Order removes restrictions on regu- 
larity and allows the scheduling of such flights at regular 
intervals, subject to the 10 flight limitation, does not remove 
the service from the category of supplemental service. 


In fact, it was argued to the Board by opposing inter- 
venors that the Board does not have the authority to grant 
a certificate which would limit the number of flights. The 
Examiners ruled that because of the provision of Section 
401(f) of the Act which prohibits the Board from restrict- 
ing in a certificate the right of an air carrier to add to 
or change schedules, the Board is without the legal power 


to grant by certificate the authorization under discussion 
herein.” 


Realistically, the contention cannot seriously be enter- 
tained that the Civil Aeronautics Board, in authorizing 
supplemental air service by a class of carriers restricted as 
to the number of flights which can be conducted as between 
any pairs of points, constitutes, in the words of the Peti- 
tioner, the grant of ‘‘regularly scheduled’’ operations indis- 
tinguishable from those of the certificated carriers trans- 


15 Since the instant Order does not involve the issuance of certificates, the 
legal question was not passed upon by the Board. It is clear, however, that 
if such authorization were to be granted by certificate, a term, condition or 
limitation restricting the right of the carrier to add schedules could be upheld 
only on the grounds that the condition or restriction was necessary to describe 
the ‘‘service to be rendered’’ under the authorization, as a supplemental 
service, different from the conventional unlimited scheduled authorization. 
City of Dallas v. CAB, D.C.C.A., decided by this Court on May 20, 1954; ef. 
Crescent Express Lines, Inc. v. U.8., 320 U.S. 401; U.S. v Sea Train Lines, 
Inc., 321 U.S. 424. 














14 


porting individually ticketed passengers and individually 
waybilled freight on an unlimited specific route basis. 


As this Court said in Eastern Air Lines, Inc. v. CAB, 185 
F. 2a 426 (1950), in upholding the right of the Board to 
authorize by exemption and without hearing 2 certificated 
carrier to engage in unlimited scheduled service with re- 
spect to mail, persons and property over a route not previ- 
ously certificated to it: 


Tp some contexts the word ‘finds’ may imply notice 
and hearing but its present context precludes that 
implication. To read such @ requirement into Section 
-416(b) (1) of the Civil Aeronautics Act would frustrate 
‘the action of Congress in permitting the Board to 
exempt carriers from nearly all requirements of the 
' Act, including the requirement of Section 401(a) that 
certificates be obtained and the requirement of Section 
401(h) that they be not amended without notice and 
hearing.’? (Emphasis supplied)”® : 


The Board’s power to utilize the exemption process, as 
it has in this case, is clearly established by judicial prece- 
dent and by the established 17-year pattern of regulation 
employed by the Board with respect to both individual 
route exemptions and special purpose and class exemptions. 


In addition, the Board, on May 5, 1947, adopted Section 
999.5 of the Economic Regulations which created a class 


of air freight carriers and permitted these carriers to 
engage in scheduled cargo operations over all of the prin- 
cipal airline routes within the United States, until such 
time as the Board could pass upon their applications for 
certificates which were pending as of that time. The Board’s 
Decision granting certificates of public convenience and 
necessity to a number of these cargo carriers was appealed 
to this Court by substantially the same Petitioners appear- 

16In the instant case, of course, the Board has in its discretion held full 
evidentiary hearings as part of its instituted investiga tion in order to obtain 
= fall record upon which to determine whether the operating rights of the 
Large Irregular Carriers should be eliminated, curtailed or expanded. 
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ing in the instant proceeding, and substantially the same 
arguments were advanced to the effect that the Board 
disregarded its statutory function, made inadequate find- 
ings and findings not supported by substantial evidence. 
The Board’s Opinion was unanimously affirmed by this 
Court. American Airlines, Inc., et al. v. Civil Aeronautics 
Board, 192 F. 24 417 (C.A.D.C.) 


By Section 292.6 of the Economic Regulations adopted 
July 1, 1949 (14 F-R. 3522) the Board, acting pursuant to 
Section 1(2), and Section 416(b) (1) of the Act, established 
a classification of indirect air carriers known as Air 
Freight Forwarders and exempted such carriers from most 
of the provisions of Title IV of the Act, including the pro- 
visions of Section 401(a). This Decision was also appealed 
by substantially the same Petitioners and the principal 
contention was again that the Board had exceeded its 
statutory authority. The Board’s Opinion was unanimously 
affirmed by the United States Court of Appeals for the 


Seventh Circuit. American Airlines, Inc., et al. v. Civil 
Aeronautics Board, 178 F. 2d 903 (1949). 


Finally, it should be noted that if the Court should re- 
verse the Board’s Decision in the instant proceeding, the 
effect thereof would have far-reaching (and perhaps dis- 
astrous) consequences in the field of civil aviation. Cer- 
tainly if the authority granted the Supplemental Air 
Carriers in the instant proceeding is illegal, then the author- 
ity which they previously enjoyed pursuant to Part 291 
of the Economic Regulations must be held invalid. Like- 
wise, the extensive authority which the Irregular Carriers 
(and also the Certificated Carriers) hold to enable them 
to engage in extensive air transportation activities for the 
Military Establishment would also become a nullity. The 
exemption authority presently enjoyed by the Domestic 
Air Freight Forwarders, the International Air Freight 
Forwarders, and the Air Taxi Operators would also, by 
implication, become null and void since all of these classi- 
fications of carriers enjoy substantially greater exemption 
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authority than that granted by the Board to the Supple- 
mental Air Carriers. 


THE BOARD’S DECISION WAS WITHIN THE SCOPE OF THE 
PROCEEDING 


The Petitioners contend (brief page 95 e¢ seq.) that the 
Order under review is invalid because it permits opera- 
tions beyond the scope of the proceeding and which the 
Board did not find to be within the scope of the proceeding. 
In support of this argument the Petitioners cite the Board’s 
Order of September 21, 1951 (E-5722) and its Order of 
January 8, 1952 (E-6017), both of which Orders provided 
in the identical language that the Board would consider 
only applications for ‘“‘service that is limited or controlled 
in such a manner as to assure that it will be additional and 
supplemental to the presently certificated service and not 
a mere duplication of such service.”’ 


Petitioners then argue that the Board’s Opinion and 
Order of November 15, 1955 (E-9744) is beyond the scope 
of the proceeding on the grounds that authority to operate 
up to ten (10) individual sales flights per month between 
any two points without regularity restrictions is not supple- 
mental service and was, therefore, not included within the 
issues to be tried. Substantially the same argument is 
made in the Board’s Minority Opinion (see Dissent, page 6). 


Tn disenssing the scope of the hearings which led up to 
the Board’s Decision of November 15, 1955, the Minority 
Opinion (Dissent, page 2) makes the following statement: 


he . . . hearing has been the most extensive in the 

| Board’s history, and the record the most exhaustive. 
Every conceivable bit of evidence bearing upon the 
issues has been received, hundreds of pleadings have 

been filed, and the Board has heard days of oral 

argument. Now the case is finally before us for 
decision ...”’ 


Both the Petitioners’ argument and the Board’s Minority 
Decision are unsound in that they confuse the question of 
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whether ten (10) individually ticketed flights per month is 
a truly ‘“‘additional and supplemental’’ service with the 
question of whether the Board gave notice to the parties 
that it might, as a result of the proceeding, authorize ten 
(10) (or even more) individually ticketed flights per month. 


The Board’s Order of April 17, 1952 (E-6336) specifically 
stated that the Board intended to consider applications for 
additional and supplemental service limited to a certain 
number of flights during a particular period of time, and 
without regard to regularity. The pertinent part of the 
Order of April 17, 1952 reads as follows: 


‘¢  . we intend to consider operations far greater m 
scope than those authorized by Part 291 of the Eco- 
nomic Regulations and tt is not contemplated that con- 
sideration will be restricted to non-scheduled or ity 3 
lar transportation services. Any other proposal for 
limited or controlled additional and supplemental 
service can be considered. For example, evidence will 
he received on the need for additional and supplemental 
service limited to a specific number of fights between 
the same pairs of points during a particular period, 
or for euch service limited to fights that have a very 
high load factor, or for such service limited to casual, 
occasional, or infrequent flights. The Board does not 
attempt to specify with exactness all the means by 
which the additional and supplemental service here 
involved may be authorized if found needed, but, 
rather, to leave to the parties the opportunity for 
further suggestions that will come within our general 
definition of the issues.”? (Emphasis supplied). 


The record does not disclose that the Petitioner ever 
challenged the propriety of Order E-6336 until after the 
fnal Decision of the Board was issued on November 15, 
1955, or over three and one-half years later. 


The utter bankruptcy of Petitioner’s argument can be 
brought into clear focus by a specific example: In accord- 
ance with the Board’s Orders, Capitol Airways, Inc. (one 
of the intervenors herein) filed an application in Docket 
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5431 which was duly consolidated in the proceeding by the 
Board’s Order of Consolidation dated April 17, 1953 (E- 
6336). Paragraph 111(a) of Capitol’s application in Docket 
5431 specifically requested authority to: 


‘Transport persons, property and mail in interstate 
air transportation between any points within the 

-eontinental limits of the United States, provided, how- 

ever, that Capitol shall not be permitted to operate 

in interstate air transportation more than twelve (12) 

round-trip flights during any four (4) consecutive 
weeks between any pairs of points.”’ 


In support of its application in Docket No. 5431, Capitol 
prepared extensive exhibits which were later sponsored by 
witnesses at the hearing before the Examiners. Mr. Jesse F’. 
Stallings, President of Capitol Airways, testified on direct 
examination at the hearing as follows:” 


Question: ‘‘Do you believe some limited entry into 
_ the common carrier field is necessary in order to make 
your proposed operations economically feasible?’’ 


Answer: “I do. I believe that one of the supple- 
_ mental and additional fields of air transportation which 
ean and should be exploited by the successful appli- 
cants in this proceeding is the handling of peak loads 
- over some of the routes of the scheduled airlines. 1 
am personally quite familiar with this situation, having 
been a pilot with American Airlines for 13 years. 
- American, like practically all scheduled airlines, ex- 
periences peak load conditions wherein they cannot 
_ possibly accommodate the persons desiring air trans- 
' portation. Inasmuch as the volume and duration of 
these peak load conditions is largely unpredictable, 
_ the only practical way of allowing limited entry into 
this field by Capitol and at the same time preventing 
unjustifiable competition with the scheduled airlines 
is to impose a numerical restriction upon the number 
of flights which Capitol might be permitted to operate 
in common carriage. I propose that these 12 flights 
per month in common carriage should be operated with- 


—_——— 


17 Capitol Airways, Inc. Exhibit No. 110, page 4. 
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out regard to frequency or regularity.” (Emphasis 
supplied) 


The above testimony was received in evidence without 
objection on the part of Petitioners. Moreover, the situa- 
tion with respect to Capitol Airways. is not a peculiar case. 
Numerous other applications duly consolidated in the pro- 
ceeding requested similar authority.” 


No party can validly argue lack of notice or that the 
act of the Board was outside the scope of the case. 


THE COURT SHOULD WITHHOLD ACTION UNTIL PETITIONERS 
HAVE EXHAUSTED THEIR ADMINISTRATIVE REMEDIES 
The Petitioners have not, either in this Court or before 

the Board, raised any serious objections to the authority 

granted. the Supplemental Carriers to engage in unlimited 
charter operations. The gravamen of the Petitioners’ 
complaint is the authority granted the Supplemental 

Carriers to operate up to ten (10) trips per month on an 

individually ticketed or individually waybilled basis. 


Admittedly, it was impossible for the Board (or anyone 
else) to forecast with mathematical exactness the competi- 
tive impact, if any, which the 10-fliight per month author- 
ization would have upon the certificated airline industry. 
This is a matter about which reasonable persons may dis- 
agree, as witnessed by the fact that the Board itself was 
split 3 to 2 on the issue. The Board, therefore, specifically 
retained jurisdiction in the case for the purpose of further 
limiting the number of permissible individually ticketed 
flights in the event the 10-flight limitation should prove to 
be, in effect, too liberal and, hence, unduly competitive 
upon the certificated airlines. The Board stated (decision, 
pg. 29): 

‘<Tf in actual practice it should develop that the amount 
of service offered under the 10-flight provision proves 


18 See Order No. E-9744, Appendix 4. 
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excessive in terms of its impact upon the certificated 
route structure, we should be free to make the neces- 

gary adjustments to that provision and to do so 
promptly. For that reason, we are expressly reserving 
the power to make downward adjustments in the 10- 
flight provision and to so on a expedited basis if 
circumstances so Tequire.”’ 


The law is well settled that where a government agency 
has authority to pass upon the question raised by a peti- 
tioner in a judicial proceeding and the agency is able to 
modify the Order under attack, the Court should withhold 
its aid entirely until administrative remedies have been 
exhausted. Natural Gas Pipeline Co. v. Slattery, 302 US. 
300, 82 L. ed. 276, 58 S. Ct. 199. 


Tt is clear that the Petitioners still have a plain, com- 
plete and adequate remedy before the Civil Aeronautics 
Board. The authority granted by Order B-9744 has now 
been in effect for over 3 months. Presumably, during this 
time, the Petitioners have been able to gather sufficient 
factual evidence to determine what competitive impact, if 
any, the Supplemental Air Carriers have had upon their 
established services. Thus, in a proceeding before the 
Board to make a downward adjustment in the 10-flight 
provision, the Petitioners should be in a position to present 
reliable evidence, whereas their complaint of injury in this 
Court is a matter of pure speculation. Under the circum- 
stances, therefore, this Court should withhold its aid en- 
tirely until the Petitioners have demonstrated that they 
have, in fact, exhausted their administrative remedy. 
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CONCLUSION 
The orders of the Civil Aeronautics Board should be 
affirmed. 


Respectfully submitted, 


Coates Leak and 
TEopors I. SEAMON 
Attorneys for Intervenor, 
Independent Military Aar 
Transport Association 
Cafritz Building 
Washington, D. C. 
Dated: May 14, 1956 
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After a 34-page opinion, the majority makes six num- 
bered ultimate findings or conclusions. Mimeo. op., pp. 
34.36 (Tr. 48565-48567). The last three of these are not 
here in point. The first of the six conclusions announces 
that the public interest requires establishment of a class 
of “supplemental air carriers’’ to have specified operating 
authorization. The second conclusion is that ‘‘The deci- 
sion as to the nature and form of the authority’? to be 
granted to such carriers and as to the applicants to re- 
ceive such authority shall not be made until the conclusion 
of the proceeding. Thus the final decision as to exactly 
what the authority is to be, as to its form, and as to who 
is qualified to have it and where each shall operate, has 
not yet been made and is not now before the Court. 


Conclusion numbered three—the only one involved here— 
states that ‘‘Until the final decision’’ enforcement of the 
Act insofar as it would prevent ‘‘each of the followmg 
persons’? from engaging in transportation of the scope 


contemplated in conclusion numbered one ‘‘would be an 
undue burden on each of the persons by reason of the 
limited extent of, and the unusual circumstances affecting, 
its operations and is not in the public interest’’—and then 
lists the 49 carriers. 


This ultimate conclusion as to the effect of enforcing 
the Act on ‘‘each of the following persons’’ merely parrots 
the words of Section 416(b) of the Act, and is, of course, 
not a sufficient statement of findings to support exemptions. 
But apart from it, in the entire opinion, only one single 
page—page 32 (Tr. 48563)—so much as adverts to the 
question of issuance of exemptions. This entire passage 
is quoted in petitioners’ brief (pp. 52-53), and shown to 
be insufficient to sustain the action taken. Id., pp. 53-77. 

In answer, respondent’s brief (pp. 31-37) attempts to 
eonstruct findings which the Board never made. Such 
‘findings’? are not quoted. They are stated in the words 
of respondent’s counsel with transcript citations inter- 
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polated. These citations virtually ignore the single page 
of the majority’s opinion which even purports to deal with 
the question of the exemptions now before the Court. They 
refer almost exclusively to other passages of the opinion 
relating to what the majority describes as a statement of 
its ‘‘future policy.’? And in these other passages there 
is neither discussion nor even reference to ‘‘unusual cir- 
cumstances”? affecting operations or to ‘‘limited extent”’ 
of operations or to ‘“‘undue burden”’ of enforcement of the 
Act—the statutory requisites under Section 416(b) for 
the issuance of exemptions. 


Here is a plain case of seeking by implication to rewrite, 
in a brief to the Court, the opinion actually written by the 
agency and thus to supply findings never made." 


A. RBESPONDENT’S BRIEF FAILS TO ESTABLISH AN ADEQUATE 
FINDING OF ‘‘UNDUE BUEDEN.”’ 

Petitioners’ brief (pp. 59-65) contends that the purported 
finding of ‘‘undue burden’’ in the majority opinion (Tr. 
48563) fails to state basic findings of fact and rests on 
the fallacious premise that it is, ipso facto, an ‘‘undue 
burden”? not to be permitted immediate access to increased 
revenues. 


Respondent’s brief apparently does not deny that mere 
inability to garner additional revenues is not an ‘‘undue 
burden.”? Rather it endeavors to convey the impression 
that the majority acted on the basis of findings to the effect 
that there has been a ‘‘heavy attrition’? among the irregu- 
lars (Res. Br., p. 20) and that they are in difficulties 
‘perhaps in some instances to the point of destruction.’’ 


oe briefs of intervenors Aircoach Transport Association (‘‘AOTA’’) 
and In i i iati 


never 
paraphrasing—dut not by quoting—passages in th 
18-21. Even as so 


parap. 
mentions ‘‘undue burden,’’ ‘‘unusual circumstances, 
In any event, the ACTA argument largely duplicates that of respondent, and 
is not separately discuseed in this reply brief. 
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Id., p. 21; see also pp. 14, 28, 36. The only basis for these 
assertions appears at pages 34-35: reference to an “‘un- 
healthy picture” allegedly found by the Board’s majority, 
which the brief supports by citation to “Tr. 48669-77’? and 
to “‘a standard Board publication referred to in the sup- 
plemental opinion.”’ 


However, ‘‘Tr. 48665-77”’ is two appendices to the Ex- 
aminers’ Initial Decision. B.I-D., pp. A28-A40. These 
appendices are mere tabulations of various financial and 
operating statistics for 1952 and part of 1953, based on the 
carriers’ reports to the Board. The “standard Board 
publication’? contains similar tabulations for a later period. 
Respondent’s attempt, on brief, to read a ‘‘finding’’ into 
such statistical tables is essentially the same argumentative 
device which this Court rejected in Tv-State Broadcasting 
Company v. Federal Communications Commission, 68 U.S. 
App. D.C. 292, 295-296, 96 F. 2d 564, 567-568 (1938). Re- 
cital of the population of El Paso, and the number of radio 


stations in the area, was held insufficient as a ‘‘finding”’ 
that an additional station was needed. The Court observed 


‘<If proper findings of basic fact logically related to 
the ultimate question of public need are finally made 
in this case, the quoted part may prove to have some 
background or foundational relationship thereto. But 
_ . . at does not logically support the ultimate finding 

of the Commission, in the language of the statute, 
that there was public need of an additional (radio) 
station. ... 


No amount of perusal of the raw statistics in ‘‘Tr. 48665- 
77°? can “logically relate”’ them to the ultimate conclusion 
of “‘undue burden”? in the words of the statate. To be 
sure, ‘Tr. 48665-77’’ shows that some irregulars reported 
losses (and others, profits), but nowhere does the majority’s 
opinion relate these losses to lack of enlarged operating 
authority. Such losses might be attributable to any number 
of factors, including inept management, over-expansion, 
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too many irregular carriers or erratic bookkeeping.” It 
is not the function of this Court to supply essential ex- 
planations which the agency failed to make. 


The majority’s opinion states that ‘‘many’’ of the law- 
abiding irregulars require enlarged authority to improve 
their financial well-being (Mimeo. op., p. 32 (Tr. 48563) ) 
but it does not attempt to identify the law-abiders and the 
law violators. Absent basic subsidiary findings as to which 
are the law-abiders, this Court could not from this table 
of profits and losses determine whether any of the law- 
abiders lost money, much less determine whether there is 
evidentiary support for a conclusion that the law-abiders 
require enlarged operating authority to rectify their 
‘*losses.’™ 

Moreover, while the majority’s opinion did not analyze 
these statistical data, the Examiners did—and the Exam- 
iners reached conclusions diametrically opposed to that 
which respondent’s brief now seeks to read into these 


data. For these data help respondent’s case only if they 
ean be related to the conclusion that enlarged authority 
to conduct individually-ticketed operations is necessary 
to prevent losses. But the Examiners found (see Pet. Br., 
pp. 61-62) that charter operators tend to be financially 
more successful than those concentrating on individually- 
ticketed services. 


2The Board, for example, adopted the Examiners’ observation that the 
reported financial results of the irregulars—and ‘‘Tr. 48665-77’’ reflects 
solely such reports—‘‘is affected by a lack of dependability of many records’’ 
and by other factors including ‘‘inappropriate allocation of expenses and 
revenues’? between related companies so that reported losses are sometimes 
fictitious. B.I-D., p. 18 (Tr. 48600). 


3 The Examiners’ findings—including some adopted by the Board—show a 
substantial percentage of the irregulars have engaged in violations of law. 
See Pet. Br., p. 65, n. 35. 


4 Evidentiary questions are not before the Court at this time, having been 
deferred pursuant to the Court’s order of February 29, 1956. Our point 
here is that the lack of basic findings in the order under review would, in any 
event, make it impossible for the Court to review intelligently questions of 
evidentiary support, and the Board’s order should accordingly be reversed 
for insufficient findings as a matter of law. 
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The Board’s majority did not contradict, explain away, 
or even mention these findings by the Examiners. It 
simply deleted them from the portions of the Initial Deci- 
gion on which it chose to rely. And now respondent’s 
brief seeks to convert these raw tabular data, which the 
Board’s majority did not analyze, into a ‘‘finding’’ con- 
trary to that reached by the Examiners therefrom. In 
this situation, reversal of agency action is called for. 
Colorado-W yoming Gas Co. v. Federal Power Commission, 
394 US. 626 (1945). There, the agency based a claim of 
<fnding”’ on certain statistical exhibits. A critical ques- 
tion was whether 522 Mcf or 1777 Mcf was the correct 
figare for gas sales on @ certain day. The court reversed 
because 


_ 6¢"he choice of the lower figure would thus be fatal to 
the Commission’s case. 


‘<We do not know why the lower figure was rejected. 
There are no findings to guide us.’’ 324 US. at 633. 


Here, choice of the Examiners’ analyses of the data in 
“Pr 48665-7177? would be fatal to the Board’s case. The 
Court cannot tell why the Examiners’ analyses were re- 
jected. There are no findings to guide it.® 


Likewise unsatisfactory is the attempt to show, in sup- 
port of the ‘‘undue burden’? conclusion, that there has 
been “heavy attrition”? among the irregulars in that ‘‘of 
the 142 holders of Letters of Registration, a few have been 
certificated, and only 49 remained at the time of the Board’s 
action here under review.” Res. Br., p. 20; see also, 
€.g-) pp. 2, 14, 21, 28, 34, 36. 

‘Thi riginated as @ mere historical refer- 
ence. See B.LD., p. 3 (Tr. 48585) ; mimeo. op., p. 5, n. 8 


ority of the data referred to by 

in the supplemental opinion of 

lication’’—and that discussion does not 

‘ the respondent’s brief now relies on such 
49198-49199). 
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no party bothered to explore it in the record below. Nor 
do petitioners propose, at this late date, to search the 
Board’s records so as to pinpoint the story. 


The bulk of this ‘‘attrition’’ occurred many years ago. 
Many of these 142 were mere paper companies, without 
aircraft, assets, competent management or concrete plans, 
who never operated at all, or did so only fitfully, and in 
due course the Board cancelled their letters of registration 
for non-user. When this proceeding began, in September 
1951, 64 irregulars held letters of registration. Of these, 
49 remained at the time of the decision under review 
(November 1955) ; eight had been revoked for illegal oper- 
ations ;” four had been terminated after they did not bother 
to prosecute their applications for further authority ;° two 
were cancelled for prolonged non-operation and failure to 
file required reports or respond to communications from 
the Board;® and one was certificated.” 


Even brief reflection on the foregoing facts shows the 
inadequacy of a ‘‘finding’’ of ‘theavy attrition’? based 
merely on the decrease in the number of irregular letter 
holders since 1947. It also demonstrates the soundness 
of the “‘simple ‘but fundamental rule” that a reviewing 
court ‘“‘must judge the propriety of [administrative] action 
solely by the grounds invoked by the agency’? and not ““by 


6See e.g., Cook Cleland Catalina Airways v. Civil Aeronautics Board, 90 
U.S. App. D.C. 220, 195 F. 2d 206 (1952) ; Large Irregular Carriers, Exemp- 
tions, 11 C.A-B. 609, 621-622, 644, 645, 647 (1950). 


7 See Order No. E-7955, December 9, 1953 (Air America); Air Transpo 

Associates v. Civil Aeronautics Board, 91 U.S. App. D.C. 147, 199 F. 2d 181 

cert. denied 344 U.S. 922 (1953); American Air Transport v. Civil 

Board, 92 U.S. App. D.C. 117, 206 F. 2d 423 (1953); Order No. 

E-7627, August 11, 1953 (Robin); Order No. E-9360, July 1, 1955 (Hemis- 

phere, Trans American, Trans National, and Twentieth Century), review pend- 

ing sub a North American Airlines v. Civil Aeronautics Board, D. C. Cir. 
No. 12858. 


8See Order No. E-6787, September 11, 1952 (New England Air Express) ; 
Order No. E-6788, September 11, 1952 (Remmert-Werner) ; Order No. E-7203, 
March 4, 1953 (Skytrain, Skyways International). 


9 See Order No. E-7810, October 12, 1953 (Federated); Order No. E-9101, 
April 15, 1955 (Freight Air). 


10See Order No. E-9311, served June 17, 1955 (Seaboard & Western). 
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substituting what it”’—or, in this case, the agency’s coun- 
sel—‘‘considers to be a more adequate or proper basis. ... 
It will not do for a court to be compelled to guess at the 
theory underlying the agency’s action; nor can a court be 
expected to chisel that which must be precise from what 
the agency has left vague and indecisive.’ Securities & 
Exchange Commission v. Chenery Corp., 332 U.S. 194, 196- 
197 (1947). 


Here, any attempt to decipher respondent’s alleged 
‘finding’? of ‘heavy attrition”’ results in just such guess- 
ing at the agency’s theory. The Court could scarcely 
assume that the Board regards elimination of paper cor- 
porations that never got a plane off the ground as eco- 
nomically significant, ‘but neither could the Court determine 
what weight the Board’s majority gave to this factor, or 
whether it even was aware of it, when it noted no more 
than a decline in the number of holders of letters of 
registration. Similar conjecture must be resorted to in 
any attempt to determine what economic significance, if 
any, the Board’s majority attached to ‘‘attrition’’ by 
revocation, by certification, by cancellation, or by dismissal 
for non-prosecution—the known factors about the 15 ir- 
regulars ‘which respondent’s brief regards as victims of 
‘attrition’? in the years 1951-1990. 


Clearly enough, the mere recital that the number of 
irregular letter holders has diminished since 1947 consti- 
tutes no ‘‘finding”’ of present significance, and can not be 
made into one by characterizing it—as respondent’s brief 
now does, but the majority’s opinion did not—as ‘sheavy 
attrition.”’ 

In Atchison T. & S.F. Ry. v. United States, 295 U.S. 193, 
901-202 (1935), the court reversed an order of the Inter- 
state Commerce Commission where 


‘<Itg report does not disclose the basic facts on which 
it made the challenged order. This court will not 
search the record to ascertain whether, by use of 
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what there may be found, general and ambiguous state- 
ments in the report intended to serve as findings may 
by construction be given a meaning sufficiently definite 
and certain to constitute a valid basis for the order. 
In the absence of a finding of essential basic facts, the 
order cannot be sustained .. . this court has repelled 
the suggestion that lack of express finding by an 
administrative agency may be supplied by implication.’’ 


Here, for similar reasons, the Court should reverse. Re- 
spondent’s brief is, at best, no more than an unsuccessful 
attempt to supply by implication ‘‘findings’’ that were 
not made, 


B. RESPONDENT’S BEIEF FAILS TO ESTABLISH AN ADEQUATE 
FINDING OF ‘‘LIMITED EXTENT”? OF OPERATIONS. 

Likewise inadequate is respondent’s attempt on brief 
to discover ‘‘findings’’ of undue burden by reason of 
“limited extent of . . . operations.’’ It suggests, first, 
that the operations exempted are of ‘‘limited extent’’ be- 
cause “‘little greater in extent’’ than those previously per- 
mitted. Res. Br., p. 33. But this is incompatible with 
respondent’s theory of the case. If the operations now 
exempted are not significantly greater in scope than those 
which the exemptees could conduct in any event, then 
there could be no ‘‘undue burden’? im continuing under 
the existing authorization pending final decision on the 
pending applications. 


Similar inconsistency of argument appears in the major- 
ity’s opinion. The majority said it was issuing ‘‘enlarged 
operating authority”? which would ‘‘strengthen these car- 
riers immeasurably.’? Mimeo. op., pp. 32, 21 (Tr. 48563, 
48552). But it also said ‘‘we are not increasing greatly 
the maximum number of flights already permitted.’? Ibid. 
Thus, as in Secretary of Agriculture v. United States, 347 
US. 645, 654 (1954), the Court is 


‘<<... left to spell out, to argue, to choose between con- 
fiicting inferences. Something more precise is requisite 
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in the quasi-jurisdictional findings of an administrative 
agency. [Citing cases]. We must know what a deci- 
‘sion means before the duty becomes ours to say 
whether it is right or wrong.”’ 


Moreover, the present assertion ‘‘we are not greatly 
increasing”? the permissible number of flights cannot be 
reconciled with the Board’s prior regulations and decisions. 
The majority here says 

‘<there is nothing startlingly new in the Board’s deci- 
sion to allow ten flights per month, for the irregular 


carriers already enjoy the right to operate a maximum 
of eight to twelve flights per month depending upon 
breaks in service.”? Mimeo. op., Pp. 26 (Tr. 48557). 


As is pointed out in petitioner’s brief (p. 85)—and not 
denied in respondent’s brief—this passage takes into con- 
sideration only what was permissible in terms of an occa- 
sional single month, whereas an irregular could not main- 
tain anything approaching this frequency in successive 
months and still make the ‘“breaks in service’’ necessary to 
avoid a pattern of regularity.” Nor does respondent’s 
brief cite any other findings in which the Board even 
mentioned “limited extent”? of operations, much less re- 
lated the extent of applicants’ operations to ‘‘undue 
purden”’ within the purview of Section 416(b). All else 
+t does is cite (1) passages described as having ‘‘com- 
pared’? the new exemptions with the authorizations and 

11 Thus, in Investigation, Seaboard & Western, 11 CAB. 372, 376, 39) 


(1950), the Board found a holding out of illegal regularity on the basis of 
advertising regular once-a-week service (four flights a month) and indicated 


2 


dve: 
that ‘‘the operation of semi-monthl flights at intervals of spproximetely 


service in excess of that Ma 
Noncertificated Operations, 11 C.A.B. 
+ disregard’? of the applicable regu- 
ted between the same pair of points in nine 
per month: 3, 8, 11, 9, 9, 
9, 12, 12, 6 and 6 southboundi 
f ith where, over a 20-month 
8.15 flights per month d, and 8.75 flights per 
between two points; exceeded 12 flights per month in only 
and four months westbound; and in some months 
flights in either direction. Arrow Airways Enforce- 
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operations of the certificated carriers and as ‘‘finding a 
wide disparity,’? and (2) the statistical tables at ‘‘Tr. 
48665-77"? discussed supra, pp. 46, which now become 
a “‘finding’’ that these are ‘‘small carriers.’’? Res. Br., 
p. 33. The fact that A is smaller than B, or small by some 
other measurement, does not establish that A’s operations 
are of ‘‘limited extent,’’ much less that there is an ‘“‘undue 
burden’? resulting, any more than mere recital of the 
population and number of radio stations in El Paso estab- 
lished a need for an additional station. Tri-State Broad- 
casting Company v. Federal Communications Commission, 
68 U.S. App. D.C. 292, 295-296, 96 F’. 2d 564, 567-568 (1938), 
discussed supra, p. 4. 
C. RESPONDENT’S BEIEF ESTABLISHES NO ADEQUATE FINDING 
OF ‘UNUSUAL CIRCUMSTANCES’? AFFECTING OPERATIONS. 
Respondent’s brief neither cites nor quotes anything 
from the majority’s opinion discussing ‘‘unusual circum- 
stances’’ affecting exemptees’ operations either to the ex- 


tent of causing undue burden or otherwise. It merely con- 
tends (pp. 33-34) that the ‘‘obvious facts disclosed and the 
findings made support the conclusions of ‘unusual circum- 
stances’??? for reasons which may be summarized as 
follows: . 


1. The irregulars had been operating under restrictions 
which made ‘‘operations with large transport-type aircraft 
difficult.’? 

2. The Board concluded that its ‘‘future policy’? should 
be to relax those restrictions as to applicants found quali- 
fied for ‘“‘enlarged operating authority.”’ 


3. The “‘procedural posture’’ of the case ‘‘precluded”’ 
such relaxation of the restrictions until proceedings were 
completed to determine which applicants were so qualified. 


The first of these alleged ‘‘findings’’ is allegedly sup- 
ported, not by citation to the order under review, but by 
citation to a 1950 Board decision and a 1949 amendment 
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to the Board’s regulations. Neither of these items was 
even cited by, much less adopted by, the majority as part 
of its findings; indeed, these prior Board expressions were 
in effect repudiated by the majority since each determined 
—contrary to the views of the present majority—that the 
irregulars should be permitted only irregular operations. 
Moreover, less than six months prior to the order under 
review, the same Board found that ‘‘operations in accord- 
ance with the requirements of the Board’s economic regu- 
lations” are ‘‘economically feasible,’’ based on ‘‘consider- 
able testimony by large irregular carriers’’ including 
some ... who are among the most successful in the 
industry.’’ Twentieth Century Air Lines, Compliance Pro- 
ceeding, Order No. E-9360, July 1, 1955, mimeo. op., p. 12, 
n. 12 and App. A, pp. 104-105.% (See Pet. Br., pp. 63-64). 
Having made this finding in July 1956, respondent should 
not now be heard to turn—in a brief to the Court—to 
something the Board said in 1949 or 1950 to supply a 


“<fnding”—not made im this case—that its regulations 
made operations with transport-type aircraft so “‘difficult’’ 
as to require the extraordinary remedy of this broad 
scale exemption. 


The remainder of the ‘‘unusual circumstances’’ argu- 
ment made in respondent’s brief—but not in the majority’s 
opinion—amounts, on analysis, to nothing more than say- 
ing that administrative proceedings on applications take 
time and that the Board is not yet ready to decide finally 
any of these applications. But the delays incident to 
processing applications, and the necessity of proving a full 
case before an application is granted, are not ‘‘unusual 
circumstances’’ affecting operations. These are merely 
the normal concomitants of regulation and due process. 
They afford no basis for a ‘‘fnding’’? of ‘‘unusual cir- 
enmstances”’ affecting operations to the point of ‘‘undue 
burden,’’ unless we are to conclude that regulation, as such, 


————— 


12 Review of this proceeding now pends before this Court as North Amer- 
Sean. Airlines v. Civil Aeronautics Board, D.C. Cir. No. 12858. The cited pas- 
sages appear, respectively, at Tr. 6797 and Tr. 6548-6549 therein. 
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is unusual and unduly burdensome. This is particularly 
true where, as here, the proceeding is virtually in its closing 
stages.” 


D. RESPONDENT’S BRIEF FAILS TO JUSTIFY THE INSUFFIENCY 
OF FINDINGS. 

Respondent makes some attempt to excuse its failure 
to make findings by suggesting that ‘‘in the circumstances 
of this case’? the Board need not make ‘‘detailed’’ or 
‘‘snecific’’ findings. Res. Br., pp. 31-32. It is suggested 
that the Board’s action may be rule-making, although 
nowhere is this said unequivocally.* Other suggestions 
are that issuance of exemptions requires not ‘‘findings’’ 
but ‘‘beliefs’? (‘‘not arbitrarily held’’), that the ‘‘context 
of the situation”? affects the findings required, and that 
this may be a ‘“‘class exemption’? and so require less 
‘‘snecific findings.”? But the ‘‘context of the situation’’ 
here is that the order under review issues sweepingly 
‘cenlarged operating authority’? to each of 49 carriers, 
with no statement of basic findings in support thereof. 
Respondent’s brief does not explain why ‘‘class’’ exemp- 
tion of 49 carriers requires less specific findings than action 
as to a single carrier,” or why the ‘‘context of the situa- 

18 Hearings coneluded April 25, 1956, as to all applicants who were parties 
at the time of the order under review. However, by Order No. E-10188, April 
11, 1956, the Board consolidated the application of an additional party into 


the p . This additional application is to be heard beginning May 14, 
see together with the limited reopening of an applicant previously fully 
h 


14 The order under review refers to the exemptions issued as ‘‘licenses.”’ 
Mimeo. op., p. 30 (Tr. 48561). ‘‘Licensing’’ and ‘‘rule-making’’ are separate 
concepts. Administrative Procedure Act, Secs. 2(¢), 2(d), 5(¢), 7(c), 
8(a), 5 U.S.C. § 1001 ff. 


15 The distinction—if it be one—between a ‘‘class’’ exemption and in- 
dividual exemptions is without a difference in this case, for the only finding 
made by the Board stating the basis for its action under Section 416(b) re- 
lates, in the most explicit terms, to each one of the 49 carriers exempted. 
Supra, p. 2. The Board’s findings must be taken as written, and it does 
not change their effect to denominate the action as a ‘‘class’’ exemption. 
Even if it is a ‘‘class’’ exemption there must still be supporting findings 
for the only conclusion stated by the Board’s majority—ie., that ‘‘each’’ of 
= ea carriers would be unduly burdened, etc., by enforcement of 

Moreover, the Board gave no notice that it contemplated ‘‘class’’ exemp- 
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tion’? requires diminishing findings as the number of 
exemptions granted increases, or why invocation of such 
labels as ““beliefs”’ or ‘‘rule-making”’ exempts the Board 
from stating clearly the basis of its action, as required by 
the statute and the Board’s own rules. See Pet. Br., pp. 
54.58, Nor does respondent’s brief state the lesser stand- 
ards impliedly applicable under any of these suggestions 
or 40 show that the Board’s order complies even with such 
lesser standards. 


This is no case in which to depart from the principle that 


‘¢(W)e must first know what the ‘finding’ is before 
"we can give it that conclusive weight. We have re- 
peatedly emphasized the need for clarity and com- 
_pleteness in the basic or essential findings on which 
administrative orders rest .. -- The courts cannot 
- perform the function which Congress assigned to them 
=n absence of adequate findings. Nor are they author- 
jved . . . to make findings and substitute them for 
those of the Commission.’’ Colorado-Wyoming Gas 
C585) Federal Power Commission, 324 U.S. 626, 634 
1945). 


The order under review is deficient in every one of these 
respects. 
tion. To the contrary, the Board’s official Notice of Hearing, August 12, 
1952, 17 FB. 7438 (Tr. 42589-42593) stated under issue B. 2: 
| ‘‘insofar as CONCETRS authorization by exemption. . . 
| eh, Whether the enforcement of Title IV of the... Act . . . insofar as 
st affects the particular applicant, is or would be an undue burden on 
such applicant [etc.] 
_.. also . . . whether the particular applicant, on the basis of its past 
record and all other relevant circumstances, should be entrusted with 
authority, by way of exemption . - . .? (Emphasis supplied). 


an issue as to authorization by 
to determination of, the 

that the only ¢¢ elags’? 

public interest’’ 

is to 


pertinent Board 

authority’ 

contention is not answered 

review is ‘‘class’’ exemption. See Res. Br., pp. 40-42. 
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IL THE ORDER UNDER REVIEW FAILS TO MAKE ESSENTIAL 
CONCLUSIONS OF LAW. 


Respondent contends that petitioners are precluded from 
attacking the order under review for its lack of conclusions 
of law as to its power to grant certificates or exemptions 
for limited scheduled operations because this attack was 
allegedly not made in petitions for reconsideration. Res. 
Br., pp. 37-39. 


But the Board’s lack of statutory power to authorize 
- these limited services by either certificate or exemption 

was raised im petitions for reconsideration. (Tr. 48785- 
48787 ; 48814). Moreover, as petitioners’ brief shows (pp. 
74-15), the question of the Board’s statutory power to 
authorize limited services was of crucial importance from 
the inception of the proceeding. The Board itself put it 
in issue. It was hotly disputed throughout the proceeding 
below. 


Nevertheless, the Board failed to determine this basic 


question. Petitioners reiterate: ‘‘An agency has not dis- 
charged its function when, faced with a fundamental issue 
as to its power, it exercises the power without determining 
whether it can do so.” (Pet. Br., p. 75). 


IIL NO ESTABLISHED ADMINISTRATIVE CONSTRUCTION SUP- 
PORTS EXEMPTION FOR OPERATIONS OF THE SCOPE AND 
NATURE HERE INVOLVED. 

As petitioners predicted (Pet. Br., p. 47), respondent 
has tried—but failed—to establish an ‘‘administrative con- 
struction’? of its power under Section 416(b) to support 
the validity of exemptions for scheduled services by 49 
carriers anywhere and everywhere throughout the nation. 
Res. Br., pp. 21 ff. 


Of the 24 ‘‘exemption” orders cited by the respondent 
and the intervenors: 


A. Two were not issued under Section 416(b) at all, 
and are totally irrelevant; 
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B. Four involved nonscheduled operations only; 
C) Six reflected highly ‘‘unusual circumstances”’ which 
existed—and could only exist—during the period 
| immediately following passage of the Act. 


The remaining twelve exemptions cited involved sched- 
uled operations. But, of the three issued to noncertificated 
carriers, | 

D. Two involved operations of extremely limited eco- 

- nomic significance and were specifically contemplated 
in the legislative history ; 

E. One involved the transition of a small number of 


 eontract carriers—not previously subject to regula- 
tion—to regulated status as common carriers; 


and of the nine issued to certificated carriers, 


F. Five created no traffic rights not already held under 
certificate authority ; 
. One which did create traffic rights involved the ‘‘un- 
_ psual circumstance’”’ of ‘‘total and final deprivation 
of participation’? in the short-term experiment in- 
volved; and 
. The remaining three, were issued after the order 


under review and cannot contribute to proof of an 
| established administrative construction. 


A. THE AIR FREIGHT FORWARDERS. 


Respondent (Res. Br., p. 23) and the intervenors 
(IMATA Br., p. 15; ACTA Br., p. 15), by characterizing 
as ‘‘exemptions’’ the actions permitting air freight for- 
warders to engage indirectly in air transportation,** seek 
to imiply precedent for action under Section 416(b). These 
are not exemptions under Section 416(b) but are merely 
orders under Section 1(2) to ‘‘relieve’’ from other pro- 
visions of the Act carriers ‘‘not directly engaged in the 
operation of aircraft,’’ upon the sole findimg that such 


16CAB Economic Regulations, Part 296, 14 C.F.R. 296 (domestic), Part 
297, 14 C.P-R. 297 (foreign and overseas). 
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relief is ‘‘im the public interest.’?”" They afford no prece- 
dent for action purportedly based on ‘‘unusual circum- 
stances,” “‘limited extent,”’ and ‘‘undue burden.”’ 


B. EXEMPTIONS FOR NONSCHEDULED OPERATIONS. 


Respondent’s brief (pp. 19, 23) and that of IMATA 
(pp. 8-10) cite as precedents the original 1938 ‘‘nonsched- 
uled’? exemption,* and the later “‘large irregular’? ex- 
emption.” Petitioners’ brief (pp. 4-9, 38-39) shows that 
these fall squarely within the intention of Section 416(b) 
to take care of the ‘“‘charter operator or those not on 
schedule,’’ but do not relate to the instant problem. 


The Board’s transatlantic charter policy” (Res. Br., pp. 
23-24) is merely an expression of the Board’s views as 
to the conditions under which it will issue exemptions 
for specific and isolated plane-load movements of bona 
fide passenger groups in foreign air transportation. The 
very nature of these sporadic and limited operations— 
charter in the strictest sense of the word—shows that it 
would be most burdensome to enforce the certificate re- 
quirement in these cases; they are in no way related to 
regularly scheduled operations. 

Respondent’s brief also cites (p. 19) an exemption 
issued for services for the military establishment.* The 
regulatory problems arising from contract operations for 
this single customer—which may not even be common car- 
riage subject to Board jurisdiction— and sporadic charters 
to and from widely scattered military bases, are not even 
remotely connected with the regularly scheduled common 


17 Section 1(2) of the Act is set forth in the appendix to this reply brief. 
18 Regulations 400-1, October 18, 1938. 


19 CAB Economic Regulations, Part 291, 14 C.F.R. 291 (formerly Part 292.1 
14 CFR, 292.1). : y : 


20 See Order No. B-9221, May 20, 1955. 


21 CAB Economic Regulations, Part 294, 14 C.F.R. 294 (long term contract 
operations for the military by any air carrier). See also er No. E-5166, 
March 2, ie and successor orders (official military charters by the irregular 
air carriers). 
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earrier operations contemplated by the order under re- 
view. 


C. EXEMPTIONS FOR THE STATUTORY ‘‘MANDATORY ROUTES.’’ 


IMATA’s brief cites (pp. 8-10) six exemption orders 
designed to relieve a peculiar situation arising at the out- 
set of the administration of the Act, by allowing opera- 
tions over the so-called ‘‘mandatory routes,” certification 
of which was required by Section 401(e)(2).” Operations 
under certain mail contracts awarded immediately before 
adoption of the Act were not inaugurated in time to 
qualify for continuance as ‘‘grandfather”’ services pend- 
ing certification. Yet Section 405(a) continued in effect 
ali ‘mail contracts until superseded by certification. This 
highly unusual circumstance accompanying transition of 
the air transport industry to a regulated status is unre- 
lated to the instant problem. 


D.-E. EXEMPTIONS FOR SCHEDULED OPERATIONS: 


NON-CEETIFICATED CAEBIEES 

The ‘‘air taxi operator”? exemption (Res. Br., pp. 19, 
93, 29; ACTA Br., p. 15)* and the exemption extended 
to Alaskan carriers (Res. Br., pp. 19, 23; ACTA Br., 
p. 15),% have already been discussed in petitioners’ brief 
(pp. 7, 38, 46). Both comport with the letter and the in- 
tent of the exemption provision (see Pet. Br., pp. 38-39), 
and in view of the “‘limited economic significance’’ of the 
operations, and the unique problems affecting them, are 
not pertinent to the instant case. 


Likewise inapposite is the exemption in 1947 of certain 
all-cargo operators, theretofore purporting to operate on 
a contract carrier basis, to engage in common carrier 


22 Special Orders 401-A-1; 401-A-6; 401-A-7 and 401-A-8 (both also cited 
in the respondent’s brief at p. 23, n. 23 as 1 CAA. 173, 179); 401-A-9; 
401-A-10. 

23 CAB Economic Regulations, Part 298, 14 CPR. 298. 


24 CAB Economic Regulations, Part 292, 14 OF.R. 292. 
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cargo operations pending conclusion of certificate proceed- 
ings (Res. Br., pp. 19, 93, 29-31; ACTA Br., pp. 15-16; 
IMATA Br., pp. 11-12, 14).% The carriage of property 
only in aircraft adapted to, and used solely for, that pur- 
pose was an entirely new and highly experimental type 
of operation. The line between contract and common car- 
rier operation can be a tenuous and difficult one, and in 
this instance, where the problem was entirely new, it be- 
came evident to the Board that enforcement of the dis- 
tinction would mean that the carriers would literally have 
to go out of business before their common carrier cer- 
tificate cases could be decided. See Regulations No. 389, 
May 5, 1947, 12 F.B. 307 9. Thus a valuable experiment 
might be defeated and great harm done, unless in these 
unique circumstances an exemption were issued to permit 
the experimental operations to continue. (Cf. discussion 
of the Mail Exemption Case,” in Pet. Br., p. 58). This is 
far from a precedent authorizing wholesale exemption of 49 
carriers to operate ordinary scheduled services bearing no 
mark of experimentation or novelty. 


F.-H. EXEMPTIONS FOR SCHEDULED OPERATIONS: 
CERTIFICATED CAEBRIEES. 
Nine exemptions permitting operations on schedule by 
certificated carriers are cited by respondent and the in- 
tervenors. None support the order under review. 


Five of these involved no traffic rights not already held 
under certificate. Four of them simply permitted a rout- 
ing of aircraft which was otherwise prevented by the route 

2 CAB Economic Regulations, Part 295, 14 C.F-B. 295. Only nine letters 

i on were issued under this regulation. It should also be noted 


of 
that those operators, unlike the present exemptees, were limited to points 
served in their previous contract operations. 


26 American Airlines v. Civil Aeronautics Board, D.C. Cir. No. 12688, decided 
February 19, 1956. 

21 The respondent’s brief seems to imply, at p. 23, that this 
the legality of the all ion in i irli 


Court sustained 
cargo SE rican Airlines, et al. v. Civil 
‘Aeronautics Board, 89 U.S. App. D.C. 365, 192 F. 2d 417 (1951), the oe 
from the decision of the cargo carriers’ certificate case. The ty of the 
exemption was not involved and was referred to in the Court’s opinion merely 
as a matter of history. 
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structure prescribed in an existing certificate.* The fifth 
(Res. Br., p. 23, n. 23) permitted Pan American to con- 
tinue operations between Guatemala City and New 
Orleans® The carrier had operated the route under a 
three-year certificate. Its application for a permanent 
certificate was not decided until two months after the 
expiration of the term certificate. Latin Americam Air 
Service, 6 C.A.B. 857 (1946). Since the proceeding ante- 
dated the Administrative Procedure Act, the carrier’s re- 
newal application had not continued its existing authority 
as a matter of law, and the exemption was issued simply 
to bridge the few weeks’ hiatus between successive cer- 
tificate authorizations. 


Respondent also cites the Court’s decision in the Mail 
Exemption Case (Res. Br., pp. 22, 23, 28, 30), already 
discussed by petitioners at pages 42, 57-58 of their brief. 
Respondent completely ignores the experiment, limited in 
time, there involved, and minimizes the possibility of ‘total 
and final deprivation of participation’”’ in that carriage— 
the grounds on which the order was sustained by this 
Court. These elements are not present—nor does the 
Board assert they are present—in the order under review. 


‘Three other exemptions cited as permitting scheduled 
operations by certificated carriers were decided after the 


28 Order No. E-2019, September 27, 1948, as modified, Order No. E-2560, 
March 15, 1949, aff’d. Eastern Air Lines v. Civil Aeronautics Board, 87 US. 
App. D.C. 331, 195 F. 2d 426 (1950), vacated 341 U.S. 901 (1951) eee 

itted, without local 
imore) ; Order No. 


Res. Br. p. 23, n. 23; IMATA 
itted’to omit intermediate stops on Miami- 


lines permitted 
for point on another, in effect merely 
junction). 
29 Order No. E-4552, March 6, 1946. 
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order under review,” and, quite apart from the facts in 
the individual cases, cannot afford proof of a ‘‘long estab- 
lished course of administrative construction and practice’ 
pre-dating the order under review. Not one of the three 
cites any Board ‘‘precedent,”’ reported or unreported, 
for the action taken.** Moreover, two of these (Orders 
Nos. E-9782 and E-10069) involved no competitive service 
whatever. The third (Order No. B-10166) followed re- 
mand by the Court of a certificate proceeding; the carriers 
snvolved had already made substantial investments and 
inaugurated service at points newly certificated to them 
in the order set aside. 


Respondent undertook to show from its own records 
and reports a previously established course of administra- 
tive construction of Section 416(b), sufficient to sustain the 
wholesale exemption of the 49 air carriers to engage in 
scheduled air transportation on any and all of the nation’s 
air routes. The citations discussed above must be con- 
sidered the best support those sources could afford. The 
foregoing analysis demonstrates the lack of any Board 
‘precedent’ for the extraordinary action in the order under 


review. 


Iv. THE CONTENTION THAT THE EXAMINERS CONSIDERED 
INDIVIDUAL-SALES FLIGHTS OF THE TYPE NOW AUTHOR- 
IZED TO BE WITHIN THE SCOPE OF THE ISSUES IS ER- 
RONEOUS. 


Respondent and ACTA seek to bring the individual- 
sales phase of these exemptions within the scope of the 
proceeding by implying that the Examiners considered 
regularly scheduled individually-ticketed flights of the 


$0 Order No. E-9782, November 25, 1955 (Res. Br., 


Br., pp. 15-16); Order No. E-10069, March 6, 1956 (Bee. Br., p. 23 
Onier No. E-16166, April 4, 1956 (cited as Greensboro-High Point 
Authority v. Civil Aeronautics Board, D.C. Cir. No. 12608, decided March 22, 
1956, at p. 30, n. 31 of Res. Br.). 


81 Cf. respondent’s brief, p. 30, n. 32 where it is asserted that ‘‘all Board 
orders are . . . constantly cited as p ts.”? 
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type authorized by the order under review to be within 
such scope, and differed with the majority ‘‘simply on 
how many flights should be authorized.”’ Res. Br., p. 36, 
n. 37; ACTA Br., pp. 23-25. 


This argument misconceives the Examiners’ recommen- 
dation that the applicants be permitted to operate three 
‘“‘special service’’ flights per month between any pair of 
points, which is said to differ from the majority’s ten- 
trip award only in degree and not in principle.” In fact, 
the Examiners found that an authorization to conduct 
flights on a frequent regularly scheduled basis, without any 
characteristics distinguishing such flights from the regu- 
larly scheduled services of the certificated carriers, was 
not supplemental and was consequently outside the scope 
of the proceeding. (LD., pp. 108, 112-113 (Tr. 46047, 
46051-46052) ). They carefully differentiated an authoriza- 
tion for ‘‘special service,’’ which was defined 


‘in the sense of sales of transportation to individual 


members of the public on an individual-ticket-sale or 
individual-waybill basis where the service offered 1s 
of a special character distinguishing it from the regu- 
larly schedule services.’’ (Emphasis supplied). B.LD., 
p. 52 (Tr. 48634). 


V. THE CONTENTION THAT PETITIONERS HAVE NOT EX- 
2 HAUSTED ADMINISTRATIVE REMEDIES IS 
WITHOUT MERIT. 

IMATA’s brief, at pp. 21-23, contends that petitioners 
have not exhausted their administrative remedies because 
they have not requested the Board to adjust downward the 
ten-flight provision of the Board’s order. This contention 
is devoid of substance. 


1. It is not timely raised. IMATA suggested no such 
issue at the prehearing conference. See the Court’s order 
of February 29, 1956. 


83 This argument pursued to its logical conclusion would permit an number 
of Hints aivthe thonry thet the differences would be only of degree. 
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9. The Board has already summarily rejected a petition 
seeking this very relief. Supp. op., p. 18 (Tr. 49207). 


3. This is clearly a final order. It permits the 49 ex- 
emptees now to conduct enlarged operations to the detri- 
ment of petitioners. The fact that the Board, may, at 
some later stage, retract or reduce these privileges does 
not make the order non-reviewable. Amarillo-Borger Ex- 
press v. United States, 138 F. Supp. 411, 420 (N.D. Tex. 
1956). If it did, an agency could always defeat judicial 
review by reserving power to amend or modify its actions 


Respectfully submitted, 
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APPENDIX 


ADDITIONAL PROVISION OF THE CIVIL AERONAUTICS ACT, 52 
STAT. 978, AS AMENDED, 49 U.S.C. 401 ET SEQ. (1952) 


‘¢Definitions 


‘Section 1. [52 Stat. 977, as amended by 62 Stat. 493, 
65 Stat. 68, 66 Stat. 628, 49 U.S.C. 401]. As used in this 
Act, unless the context otherwise requires — 

s * 

‘©(2) ‘Air carrier? means any citizen of the United 
States who undertakes, whether directly or indirectly or 
by lease or any other arrangement, to en; in air trans- 
portation: Provided, That the Authority [ oard] may by 
order relieve air carriers who are not directly engaged in 
the operation of aircraft in air transportation from the 
provisions of this Act to the extent and for such periods 
as may be in the public interest.”’ 
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PETITION FOR REHEARING ON BEHALF OF IN- 
DEPENDENT MILITARY AIR TRANSPORT 
ASSOCIATION, INTERVENOR. 


The Independent Military Air Transport Association, 
Intervenor, herewith respectfully Petitions this Honor- 
able Court for Rehearing of the Court’s decision entered 
on July 19, 1956 and prays that the Court, upon such 
rehearing, will affirm the interim exemption order here 
in issue and will conclude that, as an order directed to 
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interim relief pending determination of reserved issue 
of policy and authority with respect to the process of 
certification, the Board’s Order is supported by adequate 
findings clearly meeting the statutory prerequisite to the 
exercise of the Board’s exemption power. 


The thrust of the Court’s opinion with respect to the 
question of adequacy of the findings by the Board is di- 
rected to and based upon the predicate that the Board 
concluded as a matter of. palicy and law that the role of 
the Supplemental Air Carriers should be authorized by 
exemption under Section 416 in lieu of certification under 
Section 401; that the requirements of certification, per 
se, are not in the public interest and constitute an undue 
burden upon the affected carriers. In fact, however, the 
Board specifically reserved: the ultimate question of the 
method of authorization, and found only that the appli- 
eants should be exempted from the provisions of Section 
401 as an interim measure pending its ultimate determina- 


tion of whether the authorization of supplemental air 
transportation should, as a matter of policy, and cam, as 
a matter of law, be granted by certification. 


The Board did not, as construed by the Court, find 
‘¢. . . that the certification of these supplemental carriers 
is not in the public interest.” (Slip Opinion p. 14) The 
Board found only that, pending the conclusion of the pro- 
_ ceeding with respect to the individual applications, im- 
cluding the applications for certificates, mter alia, it would 
not be in the public interest and would constitute an undue 

burden upon the affected carriers to withhold operating 
authorization necessary to their survival, the improve- 
ment of their conditions and their continued well-being 
until the conclusion ef the case. 

| Assaming erguendo the validity of the Court’s rationale 
if applied to the issue of certifieation versus exemption, 
a review of the Board’s Order and Opinion clearly dis- 
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closes that it did not decide the question of certification, 
or that the applicants, as stated by the Court, ‘‘should be 
exempted from certification altogether”’ (Slip Opinion p. 
14) ; but merely that the applicants should be temporarily 
exempted from those provisions of the Act which would 
otherwise make it illegal for them to conduct the services 
which have been appropriately found by the Board to be 
in the public interest and necessary to their survival dur- 
ing the period of time necessary to consider the certificate 
applications, and the issues of policy and law with respect 
to the issuance of certificates. As such, the findings of 
‘‘yndue burden’’ were adequate. 


L 


THE EXEMPTION AUTHORIZATION GRANTED BY THE BOARD 
CONSTITUTES A TEMPORARY AND INTERIM MEASURE 
PENDING THE COMPLETION OF THE PROCEEDING AND 
THE DETERMINATION OF THE CERTIFICATE ISSUE. 


The Board expressed at pages 31-39 of its opinion the 
action it was taking, and clearly disclaimed a determina- 
tion of the ultimate issue of certification and the ques- 
tions of policy and law pertinent thereto. 


‘Most of the applicants request that the authority 
to be granted them be in the form of a certificate, while 
most of the certificated imterveners vigorously ¢: 
lenge our authority to grant certificates for supple- 
mental operations. We need not decide that issue at 
this time? 

« |. this opinion is a statement of our future policy 
with regard to supplemental air transportation, and we 
shall defer to the conclusion of the case our decision as 
to whether the operating authority to be granted to 
the applicants who qualify shall be by certificate or by 
exemption.” 


“Tt is, therefore, apparent that a considerable period 
of time will elapse before this case can be finally deter- 
mined. To wait until the conclusion of the case before 


1. All italics throughout this Petition is supplied. 
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implementing our new policy would be contrary to the 
| public interest. The record demonstrates that. there 
' exists today a need for the enlarged authority which 
we contemplate granting.” 


“he complexity, of this proceeding has been such 
- that the applicants herein have already spent four 
years awaiting conclusions of these proceedings, and 
still. cannot expect their final determination in the tm- 
mediate future.” 


‘We shall therefore issue a temporary exemption to 
operate within the scope of the new policy to all appli- 
cants remaining in this proceeding who hold operating 
authority either as irregular air carriers or as irregular 
transport carriers, except those whose operating au- 
thority we have found should be revoked, cancelled or 
terminated.” 


“Obviously, this interim authorization for enlarged 
operations should not be awarded to carriers whose. 
operating authority has been cancelled - - .” 


“The decision as to the nature and form of the 
authority to be granted for the supplemental air trans- 
portation contemplated by paragraph 1, above, and as 
to the applicants who shall receive such authorization, 
should be deferred until after the Examiners shall have 
completed their hearings on the issue of the qualifica- 
tions of the applicants and shall have issued their Ini- 
tial Decision on that issue.” (Formal Finding 2) 


“Until the final decision hereim, the enforcement of 
the provisions of the Act, insofar as they would pre- 
vent each of the following persons from engaging in 
air transportation to the extent and in the manner 
specified in the attached order would be an undue 
burden . . .” (Formal Finding 3) 


On November 15, 1955, we issued our Opinion (E- 
9744) in which we laid down our policy regarding the 
permissible scope of future supplemental operations 
by that class of air carriers which had heretofore been 
denominated as irregular air carriers. By order 
adopted concurrently we granted these carriers, now 
named supplemental air carriers, an interum exemp- 
tion to operate within the new scope of authority pend- 





5) 


ing our determination as to which of such carriers 
should ultimately receive the new authority and the 
form in which such new authority should be granted.” 
So aaa Opinion and Order on Reconsideration, 
p. 1. 


IL 


THE BOARD ACTION FOR INTERIM AND TEMPORARY 
AUTHORIZATION IS SUPPORTED BY ADEQUATE FINDINGS. | 


Viewed in the strictest sense, the Board’s decision and 
opinion falls within the decision of this Court in the 
Air Mail Case (American Airlines v. CAB 231 PF. 2d 483). 


At page 15 of its Slip Opinion in the instant case, the _ 
Court stated: 


“Tf the Board had rested a finding of undue burden 
upon the fact that the interim for which this operating 
authority is issued is short, whereas the remainder 
of a certification proceeding would be long, we would 
be close to the ruling of this Court in the Air Mad 
Case (American Airlines v. Cwil Aeronautics Board, 
931 F. 2d 483). But we do not understand the Board to 
rest upon the temporary feature of the Order. The 
purport of the discussion in the Opinion of the Board 
is that the exemption power may be exercised to ac- 
complish the permament ends tt has in mind for these 
supplemental carriers and does not depend upon or 
revolve about the temporary character of the exemp- 
tion presently authorized.” 


In the Air Mail Case, supra, this Court held in its 
Opinion released February 9, 1956, that the Civil Aero- 
nautics Board has exemption authority under Section 416 
of the Civil Aeronautics Act to permit non-mail carriers 
to participate in the carriage of first-class and other sur- 
face mail under circumstances where the experiment, in 
the words of this Court, ‘“‘appears to be limited to a rea- 
sonable time.’’ In his concurring opinion, Judge Pretty- 
man stated “‘. .. not to participate in a given carriage, 
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because of lack of a certificate and inability to get one 
promptly does seem to be an undue burden .. .”’ 


The Board’s Opinion in the instant case clearly sets 
forth findings with respect to undue burden, at a mini- 
mum sufficient to support the grant of the interim ex- 
emption. Whether or not those findings are adequate to 
support a final conclusion with respect to the use of the 
exemption process rather than the certification process 
asa permanent form of relief, or sufficient to support a 
conclusion that the ‘“‘exemption power may be exercised 
to accomplish the permanent ends”’ for supplemental car- 
riers is not the issue involved, but is unfortunately the 
issue upon which the Court’s decision is predicated and 
upon which the Court apparently rested its reversal of 
the Board’s decision. 


It is clear from the discussion in Section I, supra, that 
the Board was granting an interim form of relief, tem- 
porary and to continue only until its determination of 
the certificate question. As such, the question of undue 
burden must be related only to the posture of the case 
before the Court and the articulated purpose of the ex- 
emption. 


‘The Board found, and the Court recognized, that the 
policy promulgated in the subject Opinion and Order is 
in the public interest and is a policy ‘‘directed toward 
their [Supplemental Air Carriers] survival and healthy 
growth’. The Board further found as recognized by the 
Court that the policy ‘‘would help the public and 
strengthen.the supplemental carriers, ...”. (Shp Opin- 
ion, p. 8.) 


The Board further found that, pending the conclusion 
of the proceeding and the determination of the issue of 
certification, the supplemental air carriers should be re- 
Jieved temporarily from those provisions of the statute 
which would otherwise make illegal operations which were 
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found in the public interest and necessary to the survival 
and strengthening of the affected parties. The Board did 
mot find, as the Court postulates, that certification as 2 
permanent process was not in the public interest, could 
not be legally invoked, or on permanent basis should 
not be followed because of the undue burden. It merely 
found that the implementation of its policy should not be 
deferred until the conclusion of the case and the resolu- 
tion of the certification issue ; and that such delay in im- 
plementation is not in the public interest and constitutes, 
for the time required to determine the certificate process, 
an undue burden upon the applicants. This is reflected in 
the references hereinafter cited. 


The Board found that the policy delineated in its Opin- 
ion is directed ‘‘toward the survival and continued healthy 
growth,”’ of the carriers. (CAB Op. p. 9). 

The Board referred to the policy recommended by the 
Examiners as one which: : 


« | would retard the proper development of the ir- 
regular air carriers, would hamper their ability to 
maintain large aircraft, and, indeed, would jeopardize 
the continued existence of a substantial number of these 


carriers”. (CAB Op. p. 10) ? 


The Board found that “. . - the future ability of the 
irregular air carriers to serve the military, as they are 
doing now and have done so ably in the past, depends upon 
their ability to operate their planes in commercial activities 
_.2?3 and that such ability calls for enlarged authority. 
The Board found ‘‘room for .. . enlarging their field of 
activity, without doing violence to the certificated route sys- 
tem ...?? (CAB Op. p. 10). 


2 The Board had previously noted that originally 142 Letters of Registration 
swore iesaed to irregular carriers with a reduction to some 50 as of the time of 
the decision, such reduction having been brought about due to various factors, 
including ‘‘ economic forces’’, (p. 5). 
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The Board found, on the basis of a record extending 
over 4 years, that its policy should be adopted now ‘‘. . . 
which will strengthen our supplemental carriers and fos- 
ter their continued growth so that they may more ade- 
quately serve the public and so that thetr continued eaist- 
ence as an important aid to the national defense will be 
assured.”’ (CAB Op. p. 19). 


The Board found that: ‘‘The elimination of the exist- 
ing restriction against irregularity will help the public 
and strengthen the supplemental carriers ummeasurably 

. The ability to offer these flights to the public at 
specified times should result in a more economical utili- 
zation of aircraft and substantially greater load fac- 
tors ...’? (CAB Op. p. 20). 


The Board found that a considerable period of time 
will elapse before the case could be determined; that 
awaiting the conclusion of the case before implementing 
the new policy would be contrary to the public interest; 


that there exists today a need for the enlarged authoriza- 
tion; that 


|“. . many of the carriers who are conducting their 
operations im accordance with the current regulations 
require the enlarged authority to improve their condi- 
| tion or for their continued economic well-being. The 
| complexity of this proceeding has been such that the 
_ applicants hereim have already spent over four years 
| awaiting conclusion of these proceedings, and still 
| eannot expect their final determination in the immedi- 
ate future. In these circumstances, very little pur- 
pose would be served by withholding the enlarged oper- 
ating authority for what may be a lengthy period, and 
| to do so would constitute an undue burden upon the 
applicants. (CAB Op. p. 32) 


The Board, after weighing considerations directed to 
delaying implementation, found that: 


“... on balance we find that they are outweighed by the 
immediate public need for the additional services of 
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- the supplemental air carriers and by the improvement 
in the condition of the carriers which should result from 
our new policy.” (CAB Op. p. 32) 


It is clear that the Board took fully into consideration 
those facets of the pre-existing authorization which de- 
tracted from the strength and survival opportunities of 
the Supplemental Air Carriers; and found that to delay 
the immediate implementation of the Board’s new policy, 
pending its determination of the certificate issues, would 
not only be adverse to the public interest but would con- 
stitute an undue burden upon the carriers by requiring 
an otherwise unnecessary deferment of their opportunities 
to be strengthened and to survive, the objectives towards 
which the Board’s new policy was directed. 


iL. 


THE COURT MISCONSTRUED THE NATURE AND PURPOSE OF 


THE EXEMPTION GRANTED AND ERRONEOUSLY CON- 
CLUDED THAT THE BOARD HAD DECIDED THE ISSUE OF 
CERTIFICATION. 


It is respectfally submitted that a review of what the. 
Board did is at war with what the Court construed. its 
action to be. As clearly revealed by analysis of the Board’s 
Opinion and Order, the certificate issue was not resolved, 
either in terms of policy or law, and the exemption author- 
ized by the Board was premised upon interim requirements 
and undue burden resulting from a further delay in the 
implementation of the new policy with respect to the 
economic survival and well-being of the carriers. The 
decision of the Court has assumed an ultimate and per- 
manent conclusion of the Board with respect to the con- 
tinuing method of implementing the new policy, and has 
apparently assumed that regardless of the ultimate carriers 
to be selected and the specific form or articulation of 
authorization, the substance would be translated in terms 
of exemption rather than certification. 
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In its preliminary statement of the background of the 
ease, the Court noted at page 7 of the Slip Opinion that the 
Board ordered certain of the applicants to 


“| . be temporarily exempted from the certification 
requirements, subject to certain terms, and that each 
be issued an “Interim Operating Authorization” to 
terminate sixty days after the Board should dispose 

of the several individual applications for exemption 
authority.” 


The fact of the matter is that the Board ordered the 
“Interim Operating Authorization” to 


- © | terminate 60 days after the Board makes a final 
| disposition of the application or applications of each 
| earrier in this proceeding; Provided, however, that m 

the event a certificate of public convenience and neces- 

sity is issued to any supplemental air carrier the ex- 
| emption granted herein to such carrier shall terminate 
| on the date such certificate becomes effectwe.” (CAB 


Op. p. 36) 


Significantly omitted from this portion of the Court’s 
statement (Slip Opinion p. 7) is reference to the termina- 
tion after the disposition of the individual applications for 
certificates, as well as exemptions. The Court did not note 
at page 7 the conclusion of the Board that it was deferring 
both the policy and legal aspect with respect to the issue 
of certification vis a vis exemption. 


Further buttressing the conclusion that the Court has 
misconstrued the basis of the Board’s grant of exemption 
power as the permanent and basic method of authorizing 
supplemental air transportation rather than as an interim 
measure, are the following considerations expressed in the 
Opinion of the Court. 


‘Having reached that point we then conclude that 
if the Board makes the required findings as to undue 
burden, tts present plan for a supplemental air carriage, 
effecting no excessive impact upon the certificated sys- 
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tem, would be within the statutory exemption power 
(i.e., Section 416(b)).” (Slip op. p- 13) 


Here, the Court indicates that its view of the Board’s 
action is that the basic plan for indefinite implementation 
of the supplemental air carriage policy was one of exemp- 
tion. 

As stated further, the Court noted that “withholding the 
enlarged operating authority for what may be a lengthy 
period, . . .” 

« does not support a conclusion that an exemption 
rather than a certification should be granted. It sup- 


ports a conclusion only that some action should be 
taken promptly.” (Slip Opinion pp. 13-14) 


It is clear from the foregoing sections of this petition 
that that board did not conclude that 


« an exemption rather than certificate should be 
granted.” 


That question was specifically reserved for Board action 
on the certificate applications. 


At page 14 of. the Slip Opinion the Court expresses its 
view of the Board action: 


‘We have examined the opinion and the order with 
care, but we cannot ascertain from them what the 
Board deems to be the limited extent of the operations 
of the supplemental carriers which would make a cer- 
tification an undue burden on the carriers, nor can 
we determine what unusual circumstances affecting the 
operations of the supplemental carriers would make 
certification an undue burden on these carriers. Neither 
can we ascertain why the Board ts of opinion that the 
certification of these supplemental carriers 1s not im 
the public interest.” 


The Board did not find, because tt did not decide the 
issue, that certification is not in the public interest. It 
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found only that it was not in the publie interest and was an 
undue burden upon the applicants to withhold the enlarged 
operating authorization necessary in the public interest and 
to the well-being of the applicants until the case reached. 
the posture wherein the certificate issue was properly before 
the Board. 


The Court’s opinion reveals that its conclusion with 
respect to the subsidiary findings of undue burden is 
vested on the assumption of a conclusion of exemption 
authorization as a permanent means of providing the relief. 
The following conclusion of the Court at page 15 of its 
Opinion underscores the essence of the Court’s rationale: 


“The purport of the discussion in the opinion of the 
Board is that the exemption power may be exercised 
to accomplish the permanent ends it has in mind for 
these supplemental earriers and does not depend upon 
or revolve about the temporary character of the exemp- 


tion presently aut 


Essential to the grant of certificates to supplemental air 
carriers, and as a prerequisite to the ultimate determination 
of the issue of certification, is the resolution of the question 
of whether the Board has the legal power under Section 
401 to grant authorization to engage in air transportation 
by 2 certificate which does not specify terminal and inter- 
mediate points, and which restricts the right of an air 
carrier to add schedules. Section 401(f) of the Act pro-. 
vides in part that certificates shall specify terminal points 
and intermediate points, if any, and that no term, condi- 
tion or limitation of a certificate shall restrict the right of 
an air carrier, inter alia, to add schedules. On the basis 
of this Section of the Act, the Examiners found that the 
Board did not have the legal power to authorize limited 
supplemental air transportation by certificate. Petitioners 
opposing the Board’s Opinion argued to the same effect. 
The Board specifically reserved its decision with respect to 
its legal power, to be determined when it considers the 
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individual applications for certificates, and alternatively 
for exemption. iy Re 
The Opinion of the Court reflects an awareness of this 
problem at page 14 of the Ship Opinion, wherein it notes 
as follows: 


“Tt might be that the ope ting authority granted 
these carriers should be exempted from the i 

ment of Section 401(f) that the certificate sreityitie 
terminal points between which the carrier is authorized 
to engage in air transportation, or from the req 
specification of the service to be rendered. e do 
not know whether that is what the Board had in mind.” 


The Board could not have had in mind the question of 
exemption from Section 401(f) or from certification re- 
quirements, related to the legal problem arising out of Sec- 
tion 401(f), because the certification issue was not before 
the Board. Since the certificate applications were not ripe 
for decision, the Board specifically reserved the question 


for consideration and determination with the decision 
finalizing its action on the individual applications. Yet 
the Court would strike down the findings as inadequate 
because of a failure to support a conelusion on an issue. 
which was not being decided by the Board.*. 


contended by the Examiners and the 
to authorize supplemental air 


Section 401(f) are framed as 

than upon the authorization of the carrier. It is, therefore, question- 
able as fo whether the Board could exempt itself from the provisions of Section 
401(f). But again, these issues, as in the case of the question of adequacy of 
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The Court’s ruling would in effect require the Board to 
make findings directed to an issue which it has specifically 
reserved. 


IV. 


HE ‘REQUIREMENTS OF FINDINGS WHICH THE COURT 
‘WOULD IMPOSE UPON THE GRANT OF INTERIM EXEMP- 
TION IN THE INSTANT DECISION ARE INAPPLICABLE TO 
THIS CASE AND CONSTITUTE AN UNNECESSARILY RE- 
STRICTIVE LIMITATION UPON THE PROPER EXERCISE OF 
ADMINISTRATIVE DISCRETION. 


One of the ultimate issues in this proceeding is whether 
the supplemental air carriers should be authorized to oper- 
ate by certificates of public convenience and necessity or 
by way of exemption orders. 


The Board made it crystal clear in its Opinion that it 
specifically reserved the issue of whether certificates or 
exemption orders would be granted the supplemental car- 
riers until its final decision in the proceeding. Yet the 
Court has adverted to findings necessary to this issue as 
the primary reason for remanding the case to the Board 
for further proceedings. The establishment of such ‘a 
precedent by the Court could seriously and adversely affect 
the development of civil aviation in a manner directly con- 
trary to the provisions of Section 2 of the Civil Aeronautics 
Act. Thus, in innumerable cases the Civil Aeronautics 
Board has used its exemption authority under Section 416 
as a means of authorizing experimental or temporary 
services If the Board is forced to decide the ultimate 
question (i.e. whether a certificate should be granted) as 
a condition precedent to a decision with respect to the 


a 
findings of undue burden with respect to the permanent accomplishment of the 
recognized and endorsed policy are matters which the Board did not at this 
time decide, which were not before the Court, and which the Board had re- 
served for subsequent determination. 


'¢ie, Class Exemption Authorizing Unlimited Scheduled Service By Non- 
certificated Cargo Carriers, Part 295 of the Economic Regulations; Unlimited 
Schedules by Air Taxi Operations, Part 298 of the Economic Regulations. _ 
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interim question (ie. whether an exemption order is 
justified), then it certainly must follow that the Board can 
never decide the interim question and, therefore, cannot 
foster the devolpment of Civil aviation through the pro- 
motion of any experimental, short-term or new type of 
service. Thus, one of the basic principles of the Civil 
Aeronautics Act and of Section 416 would be effectively 
thwarted. 


We respectfully submit to the Court that its decision in 
this case of interim authorization, by imposing such strin- 
gent requirements with respect to findings, could have 
profound and adverse consequences upon the ability of the 
Board to discharge its statutory responsibilities and in 
the exercise of its administrative and quasi-judicial dis- 
cretion. A substantial segment of a growing and vital 
industry is directly and immediately affected. In re- 
versing the Board on the basis of its findings, the Court 
would impose requirements which are contrary to the ap- 
plication of established principles and precedents for a 
continuous period of 18 years, and indeed since the very 
inception of the Civil Aeronautics Board. 


The important place to be given in statutory interpreta- 
tion to “administrative practice, consistent and generally 
unchallenged,” which reveals “a contemporaneous con- 
struction of a statute by the men charged with the responsi- 
bility of setting its machinery in motion, of making the 
parts work efficiently and smoothly while they are yet 
untried and new” (Norwegian Nitrogen Co. v. U. S., 399 
U. S. 294, 315 (1933)), has been reiterated and reaffirmed 
by the Supreme Court as recently as March 6, 1956. United 
States v. Leslie Salt Co., 350, U. S. 383, 396. 


We respectfully suggest that the Court should not, and 
would not, with full comprehension of the limited and 
snterim use of exemption power represented by the tempo- 
rary authorization at issue herein, undertake to reverse the 
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The Court’s ruling would in effect require the Board to 
make findings directed to an issue which it has specifically 
reserved. 


IV. 


THE REQUIREMENTS OF FINDINGS WHICH THE COURT 
' WOULD IMPOSE UPON THE GRANT OF INTERIM EXEMP- 
TION IN THE INSTANT DECISION ARE INAPPLICABLE TO 
THIS CASE AND CONSTITUTE AN UNNECESSARILY RE- 
STRICTIVE LIMITATION UPON THE PROPER EXERCISE OF 
ADMINISTRATIVE DISCRETION. 


One of the ultimate issues in this proceeding is whether 
the supplemental air carriers should be authorized to oper- 
ate by certificates of public convenience and necessity or 
by way of exemption orders. 


The Board made it crystal clear in its Opinion that it 
specifically reserved the issue of whether certificates or 
exemption orders would be granted the supplemental car- 
riers until its final decision in the proceeding. Yet the 
Court has adverted to findings necessary to this issue as 
the primary reason for remanding the case to the Board 
for further proceedings. The establishment of such a 
precedent by the Court could seriously and adversely affect 
the development of civil aviation m a manner directly con- 
trary to the provisions of Section 2 of the Civil Aeronautics 
Act. Thus, in innumerable cases the Civil Aeronautics 
Board has used its exemption authority under Section 416 
as a means of authorizing experimental or temporary 
services If the Board is forced to decide the ultimate 
question (i.e. whether a certificate should be granted) as 
a condition precedent to a decision with respect to the 


Reed ee ee eee eee eee ee ee 
findings of undue burden with respect to the permanent accomplishment of the 
recognized and endorsed policy are matters which the Board did not at this 
time decide, which were not before the Court, and which the Board had re- 
served for subsequent determination. 


'¢i.e, Class Exemption Authorizing Unlimited Scheduled Service By Non- 
certificated Cargo Carriers, Part 295 of the Economic Regulations; Unlimited 
Schedules by Air Taxi Operations, Part 298 of the Economic Regulations. 
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interim question (ie. whether an exemption order is 
justified), then it certainly must follow that the Board can 
never decide the interim question and, therefore, cannot 
foster the devolpment of Civil aviation through the pro- 
motion of any experimental, short-term or new type of 
service. Thus, one of the basic principles of the Civil 
Aeronautics Act and of Section 416 would be effectively 
thwarted. 


We respectfully submit to the Court that its decision in 
this case of interim authorization, by imposing such strin- 
gent requirements with respect to findings, could have 
profound and adverse consequences upon the ability of the 
Board to discharge its statutory responsibilities and in 
the exercise of its administrative and quasi-judicial dis- 
cretion. A substantial segment of a growing and vital 
industry is directly and immediately affected. In re- 
versing the Board on the basis of its findings, the Court 
would impose requirements which are contrary to the ap- 


plication of established principles and precedents for a 
continuous period of 18 years, and indeed since the very 
inception of the Civil Aeronautics Board. 


The important place to be given in statutory interpreta- 
tion to “administrative practice, consistent and generally 
unchallenged,” which reveals “a contemporaneous con- 
struction of a statute by the men charged with the responsi- 
bility of setting its machinery in motion, of making the 
parts work efficiently and smoothly while they are yet 
untried and new” (Norwegian Nitrogen Co. v. U. &., 399 
U. S. 294, 315 (1933)), has been reiterated and reaffirmed 
by the Supreme Court as recently as March 6, 1956. United 
States v. Leslie Salt Co., 350, U. S. 383, 396. 


We respectfully suggest that the Court should not, and 
would not, with fall comprehension of the limited and 
interim use of exemption power represented by the tempo- 
rary authorization at issue herein, undertake to reverse the 
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consistent and established statutory interpretation which 
has been accorded Section 416 for the past 18 years. 


A review of the Board’s Opinion shows that it has care- 
fully reviewed a comprehensive record arising out of hotly 
contested litigation, painstakingly briefed and argued in 
a proceeding extending over four years. The Opinion and 
Supplemental Opinion of the Board, upon careful analysis, 
clearly. identify that which the Board did and that which 
it reserved to be done. As the United States Supreme 
Court held in Alabama G.S.R. Co. v. United States, 340 
U. S. 216, 228 (1951), the “findings essential to the validity 
of a given order will vary with the statutory authority 
involved and the contezt of the situation presented’’. All 
that is required is enough findings for the Court to discharge 
its function of review. The action here is a class exemp- 
tion which requires neither specific findings relating to all 
the members of the class nor those required for certification. 


‘As this Court found in Eastern Air Limes, Inc. v. Cwil 
Aeronautics Board 185 F. 2d 426 (1950), in upholding the 
Board’s grant of an exemption under Section 416 to Capital 
Airlines, 

‘The statutory words ‘‘if it finds”’, a their contest, 

_ mean little more than “if it believes”. A belief arbi- 

_ trarily held might not be enough and some proceedings 

| may be necessary. In this case there were p i 


in the course of which several verified documents were 
filed with the Board.” 


The Board has, of course, in the instant proceeding held 
exhaustive hearings, and made detailed findings. Reli- 
ance upon this Court’s holding in Eastern, supra, is not 
necessary to the validity of the Board’s decision under all 
the circumstances. In any event, however, we respectfully 
submit to this Court that a reversal of Hastern or a drastic 
limitation upon the exercise of administrative discretion 
- in a case involving interim authorization is not warranted 
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in the light of what the Board’s order did and purported to 
do. 


The Court’s attempt to distinguish the instant case from 
previous authorizations to irregular carriers at page 16 
of the Slip Opinion, we respectfully assert, is not well taken. 
The change in nomenclature from “irregular” to “supple- 
mental” carriers, and a modification of authorization 
whereby the Court finds “they are moved much closer to 
the certificated services” are distinctions without differ- 
ences. 


One of the basic elements of certificated service is the 
lack of restriction upon frequency and the absence of the 
Board’s power to restrict frequency. The essence of the 
supplemental carriers’ operations have not been trans- 
formed by the changes in the class authorization under 
which they operate. Their services are, as they have been, 
as the Board found and the Court recognized, supple- 
mental to and not a part of the basic certificated route 
structure. 


In its concluding consideration at pages 15 and 16 of the 
Slip Opinion, the Court, after validating the Board’s find- 
ings and conclusions that the supplemental carriers have a 
place in the national transportation system and that they 
should be authorized to operate, summarized its view of the 
issue as follows: 


“But the question now under consideration is whether 
they should be authorized by certificates, premised 
upon public convenience and necessity and specifying 
in some fashion the service which such carriers will 
be obligated to perform, or whether their operation 
may be authorized by a simple exemption from all the 
certification requirements of the statute.” 


The question as posited by the Court, above quoted, 
may come before this Court at some future stage. It is 
not now before the Court, and the Decision and Opinion 
of the Board under attack does not place that question in 
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issue. We respectfully suggest that it does injury to 
the carrier applicants most directly concerned and to 
sound principles governing the administrative and quasi- 
judicial discretion, and judicial review thereof, for the 
Court to render a far reaching decision with respect to the 
requirements of administrative findings which is not ap- 
plicable to the case at hand, and which can only be applied 
by reading into the Board’s order that which the Board 
did nof decide. 


It is respectfully prayed that on the basis of the fore- 
going and of briefs and record herein the Court will grant 
rehearing and that on such rehearing the Court will re- 
affirm the interim exemption order issued by the Civil Aero- 
nautics Board. 


The privilege of oral argument is respectfully requested. 


Respectfully submitted, 
TsroporE I. SzEaMON 


Coates Lzar 
Attorneys for Independent Military 
Air Transport Association 
Certificate of Counsel 
The undersigned counsel hereby certify that the fore- 
going Petition for Rehearing is presented in good faith 
and not for delay. 


TrrroporE I. SEaMON 


Coates LEak 
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AMERICAN AIRLINES, INC., 


Petitioner CLERK 
NATIONAL AIRLINES, INC., 
Intervenor, 


Vv. 


CrviL AERONAUTICS BOARD, 
Respondent, 


CAPITOL AIRWAYS, INC., 
Intervenor, 


QUAKER CITY AIRWAYS, INC., 
Intervenor, 


AIRCOACH TRANSPORT ASSOCIATION, 
Intervenor, 


INDEPENDENT MILITARY AIR TRANSPORT ASSOCIATION, 
Intervenor. 


PETITION FOR REHEARING 
ON BEHALF OF AIRCOACH TRANSPORT 
ASSOCIATION, INTERVENOR 


If the Civil Aeronautics Board had merely amended an ex- 
isting exemption which authorized “eight to twelve irregular 
trips” to permit “not more than ten trips per month,” and, 
with this change, continued the old exemption in effect, would 
the Court have required more findings than the Board made? 
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The effect of the Board’s interim order on individually- 
ticketed traffic is simply to permit ten regular instead of eight 
to twelve irregular trips during the time required to decide 
the case. 


Under these circumstances, the Court’s opinion requiring 
specified additional fmdings has such sweeping effects and 
raises such substantial questions that, for the reasons as- 
signed below, rehearing should be granted. 


I. 


BECAUSE THE COURT MISUNDERSTOOD THE 
NATURE OF THIS CASE, THE COURT READS 
AN UNNECESSARY REQUIREMENT INTO THE 
STATUTE. 


This case is a legal schizophrenic. The case was “split” 
by the Civil Aeronautics Board, and only a part decided. When 
the part of the case decided by the Board was reviewed here, 


the Court further “split” the issues. It is unfortunate that 
the Court did not consider all of the issues, including those 
based on the evidentiary record. A review of the evidence 
would have given the Court a greater familiarity with the 
case and its issues, and, it is submitted, have prevented the 
error into which the Court fell. A very short statement will 
reveal the error. 


Looking at the case in the posture in which it actually is, 
instead of what it may become, the Court will surely want to 
alter its decision. 


The case involves the establishment of operating rules gov- 
erning one class of noncertificated carriers.1_ When the case 


UThere are six such classes: Alaskan Air Carriers, Noncertificated Cargo 
Carriers, Indirect Air Carriers, International Air Freight Forwarders, Air 
Taxi Operators, and the Supplemental Carriers. (See Parts 292, 295, 296, 297, 
and 298 of the Economic Regulations of the Board; 14 F.R. 3550, 14 F.R. 3522, 
21 FR. 2511, 15 F.R. 1866, 18 F.R. $080.) 
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began, these carriers were authorized by general exemption 
to operate a maximum of between eight and twelve round trips 
per month between a pair of points, with the proviso that such 
flights not be regular. Now, while the case is still pending, the 
maximum number of trips is to be ten, with no provision 
against regularity. But, whether that authority is finally to 
be by certificate or by exemption will be decided when and 
only when the case is finished. And, in the meantime, the 
general exemption effective during the pendency of the case 
has been changed to limit the individually-ticketed trips to ~ 
ten and remove the proviso against regularity. That is all 
the Board did. The Court decided that this action of the 
Board was within its statutory powers. What the Board may 
do in the final decision is a matter not now before the Court. 


It is not disputed that, in the case before the Civil Aero- 
nautics Board, one issue was whether the operating authority 
to be granted to the applicants who qualify shall be by cer- 
tificate or by exemption. But, the Board did not decide that 
issue. Instead, the Board held: 


“We need not decide that issue at this time.” * 


Yet, the Court has said, 


“Neither can we ascertain why the Board is of the 
opinion that the certification of these supplemental 
carriers is not in the public interest.” 


Well, nobody can ascertain whether the Board thinks cer- 
tification is or is not in the public interest, because the Board 
did not attempt to decide that question. It was specifically 
reserved. It will be decided in the second part of the case 
which is still pending before the Board. 


The Court and the Board are actually deciding different 
things. 


2 Tr. 48562. - 














The Court says: 


“The question therefore is... 
whether the requirement that 
this class of carriers be cer- 
tified is not in the public in- 
terest.” 3 


“The purport of the discus- 
sion in the opinion of the 
Board is that the exemption 
power may be exercised to ac- 
complish the permanent ends 
it has in mind for these sup- 
plemental carriers . . .”° 


The Board says: 


“We need not decide that 
issue at this time. It would 
be more appropriate for us 
to determine the matter when 
we consider the qualifications 
of the individual applicants.” * 


“We made it clear in our 
Opinion (p. 29) that the scope 
of operations which we have 
authorized is not fixed and 
final, but that we intend to 


maintain a surveillance over 


the operations of the supple- 
mental air carriers, reserving 
the right on an expedited 
basis to adjust downward the 
number of permissible fre- 

quencies .. .”® 
Just as this Court would not ordinarily decide a case in- 
volving issues which have become moot, it customarily does 
not pass upon issues until they are raised by the decision under 
review. The Court should, therefore, not reverse an interim 
decision on the basis of issues which were not decided in the 
interim opinion but specifically reserved for the final decision. 


By its decision, the Court would in effect compel the Board 
to determine that certification is not in the public interest be- 
fore the Board can issue an interim exemption. The Court 
has misunderstood the nature of the order under review, and 
the reasons why the certification issue was reserved. 


THERE ARE FOUR GOOD AND SUFFICIENT REA- 
SONS WHY THE BOARD DID NOT HAVE TO MAKE A 
FINDING THAT CERTIFICATION IS NOT IN THE PUB- 
LIC INTEREST (REGARDLESS OF HOW DESIRABLE 
SUCH A FINDING MAY BE). 


3 Slip Opinion, p. 13. 
4Tr. 48562. 
5 ‘Slip Opinion, p. 15. All emphasis in this brief is supplied unless otherwise 


noted. 
6 Tr. 49193-49194. 
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(1) The question of issuing a certificate is not decided in 
vacuo, but as a result of an application for a certificate. Under 
Section 401(c) notice and hearing are required before a cer- 
tificate can be issued or an application therefor be denied. 
When the Board decided the first part of this case it had ap- 
plications for certificates pending before it, but hearings had 
not been completed. It would obviously be erroneous for the Board 
to have decided that certification was or was not in the public inter- 
est, before the hearings on the certificate applications had been held. 
If the Board decided, before hearing was completed, that it 
would not issue a certificate, the Board would be prejudging 
the case and acting in an arbitrary fashion which no Court 
would approve. Yet, by its decision, the Court is, in effect, 
requiring the Board to deny an unheard application for a 
certificate before an interim exemption can be issued. Or, 
stated somewhat differently, the Court’s opinion indicates 
that the Court: would approve the issuance by the Board of 
an interim exemption only when the Board has denied, with- 
out a hearing, pending applications for certification. We are 
confident that the Court could not have intended its decision 
to have such an effect. 


(2) The matter of certification was reserved by the Board 
because the issue of certification is very, very complicated. 
At the threshold there is a substantial question whether the 
Civil Aeronautics Act even permits the issuance of certificates 
for supplemental operations. The Board’s examiners held 
in this case that the Board was without legal power to cer- 
tificate such operations.? The Court’s opinion suggests that 
certificates might be issued with an exemption for “the op- 
erating authority” but this is akin to the Board’s exempting 
itself, rather than a carrier. It is sufficient for this argument, 
however, if the Court will understand that there is substantial 
doubt whether certificates for such service can be lawfully 
issued. Moreover, there is a serious question of policy whether 
certificates should be issued. Those policy considerations are 
to be resolved by the Board in its final decision of the case, 


7 Tr. 45967-45975. 
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when the complete record is before the Board. At that time, 
the Board’s decision can be reviewed j udicially. This, of itself, 
explains why the Court erred when it said, “The purport of 
the discussion in the opinion of the Board is that the exemption 
power may be exercised to accomplish the permanent ends it 
has in mind for these supplemental carriers.” In fact, this 
is a point which the Board has not resolved. The proper type 
of permanent operating authority is now being litigated before 
the Board. Surely the Court will not reverse an interim de- 
cision because it thinks the final decision may lack a finding 
which may be necessary to the final decision but is not required 
for interim action. If the Board eventually decides that 
permanent exemptions are best suited to secure its purposes, 
the Board should be given the opportunity to make that de- 
cision under the statutory processes. 


(3) The air mail case * expressly holds that the Board may 
issue a temporary exemption while the issue of certification 
is being decided. That situation is exactly the situation in this 
case. The exemption is only an interim exemption; the final 
decision may result in certificates, or exemptions, or @ com- 
bination of the two. However, the Board does not have to 
decide the legal and policy issues of certification before it 
issues an exemption. This Court has so held in the air mail 
case. The Board found, “It is therefore apparent that a con- 
siderable period of time will elapse before this case can be 
finally determined. To wait until the conclusion of the case 
before implementing our new policy would be contrary to the 
public interest.” ® The rule of the air mail case clearly applies 
here. 


(4) An eighteen-year administrative interpretation sup- 
ports the Board’s action. As the Court pointed out, the car- 
riers have been operating under exemption authority for 
many years. The Court indicates that there may be an obvious 
burden of certification in the case of irregular carriers, which 


8 American Airlines v. Civil Aeronautics Board, —— U.S. App. D.C. —-, 
231 F. 2d 483 (Adv.) (1956). 
9 Tr. 48563. 
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burden may not be applicable to supplemental carriers be- 
cause the supplemental carriers are moved “much closer to 
the certificated services.” This, it is submitted, is a question 
of fact on which the Board and the Court differ. The Board 
found that its exemption did not authorize operations of the 
same character as “certificated” operations. That finding is 
binding on the Court. Shields v. Utah Idaho Central R. Co., 
305 U.S. 177 (1938). The Board has found here that there is 
a difference between “supplemental” and “certificated” serv- 
ice, just as it previously found that there is a difference be- 
tween “irregular” and “certificated” service. 


In its opinion, the Board pointed out: 


“There ig equally no sound foundation for the re- 
peated assertion that we are in effect granting certificates 
for route type services. It is true that we are for the first 
time lifting the requirement of irregularity. But we are 
still adhering to the fundamental requirement of limited 
frequencies—and so long as a carrier is confined to ten 
flights per month, this represents a severe and practical 
limitation upon its ability to participate in any market, 
and in our judgment will effectively confine the carrier to 
Son that are essentially supplemental in char- 
acter. 


The Court appears to believe that the Board’s judgment 
in this respect was wrong, and that the supplemental carriers 
are moved much closer to the certificated services. However, 
at this stage of the case, the Board’s findings must be presumed 
to be supported by the evidence of record, and the Court 
should not at this time differ with the Board on a question 
of fact. 


Whether the system for regulating the operations of these 
carriers by exemption which has existed for over eighteen 
years should be displaced by another system is a question com- 
mitted to the administrative judgment of the agency. Swift 
& Co. v. United States, 348 U.S. 378, 382 (1952). 


10 Tr. 49557. 
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Before overturning the finding of the agency having juris- 
diction, the Court should recognize that such findings have the 
support of eighteen years of administrative interpretation. 
The weight of the administrative construction falls into the 
scale, and that weight should remove any doubt in favor of 
affirmance. American Airlines v. Civil Aeronautics Board, 


___'U.S. App. D.C. — 231 F. 2d 483 (Adv.) (1956). 
Il. 
THE BOARD’S FINDINGS ARE SUFFICIENT. 


The function of findings is to make practicable scrutiny by 
the courts in order to determine whether the agency has kept 
within the bounds legislatively defined. By its decision in this 
case, the Court seems to require much more in the nature of 
findings than the Supreme Court has heretofore considered 
necessary! The Court, in effect, is requiring a theory or 
rationale which goes much further than simple findings, and 
which is not required for administrative actions. The very 
recent case of Denver & R. G. W. R. Co. v. Union P. R. Co.,* 
decided by the Supreme Court after this case was argued, is 
illustrative. In that case, the Interstate Commerce Commis- 
sion made certain findings with respect to the establishment 
of through routes. The Commission made subsidiary find- 
ings with respect to “pocket markets.” These findings, along 
with others, were held sufficient to sustain the order. The 
interesting part of the case is Mr. Justice Frankfurter’s dis- 
sent. He would reverse the Commission because he does not 
believe the Commission adequately referenced its “pocket 
market” findings to support its order. Thus, Mr. Justice 
Frankfurter wanted not only findings, but also a line of rea- 
soning marching from the subsidiary finding through the ulti- 


11 See, for example, Civil Aeronautics Board v. State Airlines, —— US. — 
ip - American Airlines v. North American Airlines, —— U.S , 100 L. 


ed (Advance p. 524) 24 Law Week 4194 (1956) ; National Labor Rel. Bd. v. 
Pennsylvania G. Lines, 303 U.S. 261 (1938); O'Leary v. Brown-Pacific-Maxon, 
340 U.S. 504, (1951); Commissioner of Int. Rev. v. Scottish Am. Inv. Co., 323 
U.S. 119 (1944). 


12___ U.S, ——, 100 L. ed (Advance p. 717), 24 Law Week 4361 (1956). 
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mate finding and collated to the relief granted. While this may 
be desirable, the Supreme Court majority decided it was not 
necessary, and affirmed the Commission’s order. 


In this case, the Court, as did Mr. Justice Frankfurter in 
the cited case, seems to be requiring more than is necessary. 
The Court’s opinion does not discuss the findings to determine 
if the findings support the order; instead the Court wants to 
know why additional findings were not made, and why the 
Board decided to use one of the tools given it by the Congress 
instead of another tool. That, we submit, is for the Board to 
decide. “[T]he relation of remedy to policy is peculiarly a 
matter for administrative competence . . 2? Phelps Dodge 
Corp. v. National Labor Rel. Bd., 313 U.S. at 194 (1941). 


If the findings which are actually made support the relief 
granted, there is no occasion to enter into the subject of 
whether different relief could or should have been granted. 
After all, as this Court has often before stated, the test is that 
the administrative action be fairly based on facts fairly found. 
Beyond this, in the national project of promoting and develop- 
ing aviation, the courts cannot go. United Air Lines v. Civil 
Aeronautics Board, 81 App. D.C. 89, 155 F. 2d 169 (1946). 


It is to be remembered that Section 416 permits exemption 
from any provision of the Act. The pertinent part of the 
exemption here granted is from Section 401(a) of the Civil 
Aeronautics Act. Because Section 401 (a) requires a certi- 
ficate for any kind of air transportation, the Board exempted 
the supplemental carriers from this requirement during the 
period of time required for its final decision. Such an exemp- 
tion may be granted if the Board finds an undue burden would 
be placed on the class of air carriers by enforcing Section 401, 
either because of the limited extent of the carriers’ operations 
or because of the unusual circumstances affecting the carriers’ 
operations. 


Following the statutory language, the Board made the ulti- 
mate findings that requiring compliance with Section 401 (a) 
would be an undue burden. Let us now examine the subsidiary 
findings which support that conclusion. 
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The Court agrees that the Board’s opinion contains adequate 
findings to support the conclusion that “some action should be 
taken promptly.” 3* 


The Board then made the specific finding: 


“As previously indicated, there remain thirty applicants: 
who have not yet been heard with regard to their quali- 
fications. It is, therefore, apparent that a considerable 
period of time will elapse before this case can be finally 
determined. To wait until the conclusion of the case be- 
fore implementing our new policy would be contrary to 
the public interest.” * 


Thus, the Board found not only that prompt action was 
necessary but also that certification would be delayed “for a 
considerable period of time.” 


The Board went further and found that “there exists today 
a need for the enlarged authority ...” and “Also, many of the 
carriers . . . require the enlarged authority . . . for their con- 
tinued economic well being.” 1 


Yet, the Court was unable to read these findings as a basis 
for issuing an exemption. In the context of the facts of the 
case, they clearly support the exemption. The Board could 
not, at this juncture, grant or deny certificates; it wanted to 
maintain an industry which is vital to the national defense,*® 
and a service immediately required by the public need.” 


The Board recognized that the time was ripe for its action, 
and that the temporary exemption would, during the interim 
period, carry out its purposes. It, therefore, issued the exemp- 
tion. Further specification in the findings is not required. 
Federal Trade Com. v. Cement Institute, 383 U.S. 683, 709-712 
(1948) ; Radio Corp. of America v. United States, 341 U.S. 
A12 (1951). 


13 Slip Opinion, p. 14. 
14 Tr. 48563. 
15 Tr. 48563. 
16 Tr. 48541. 
17 Tr. 48537. 
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It is submitted, for the reasons stated above, that the Court 
should correct its decision in this case, and enter an order 
affirming the order of the Board; and grant such other and 
further relief as to the Court may seem appropriate. 


Respectfully submitted, 
/S/ ALBERT F. BEITEL 


/8/ JOHN H. PRATT 


730 Fifteenth Street, N.W. 
Washington 5, D. C. 


Attorneys for Aircoach Transport 
Association, Intervenor. 


MorRIS, PEARCE, GARDNER & PRATT 
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Of Counsel 


August 3, 1956 


CERTIFICATE OF COUNSEL 


The undersigned counsel certify that the foregoing Petition 
for Rehearing is presented in good faith and not for delay. 


/8/ ALBERT F. BEITEL 


/8s/ JOHN H. PRATT 


730 Fifteenth Street, N.W. 
Washington 5, D. C. 











CONSOLIDATED ANSWER OF PETITIONERS AND 
INTERVENOR IN SUPPORT OF PETITIONERS 
TO PETITIONS FOR REHEARING 


Se 
IN THE 


United States Court of Appeals 


For THE DISTRICT OF CoLUMBIA CIRCUIT 


Nos. 13044, 13045, 13048, 13052, 13054, 13061, 13063, 
13064, 13068, 13116, 13117, 13118, 13120, 13121 


| 
Awrrican AIRLINES, INC., ET AL., Petitioners, 


VU. 


Crviz AERONAUTICS Boarn, Respondent, AIRCOACH 
TRANSPORT ASSOCIATION, ET AL., Intervenors. 


————— 


ON PETITIONS FOR REVIEW OF ORDERS OF THE 
.~"" CIVIL AERONAUTICS BOARD 





eee 


HOWARD C. WESTWOOD 
CLIFTON J. STRATTON, JR. 


Covington & Burling 
701 Union Trust Building 
Washington, D. C. 


JAMES K. CRIMMINS 
ee EDMUND E. HARVEY 
* WLUCES Cou Fs ”, - 
r re of Appea: Chadbourne, Parke, Whiteside & Wolff 
pi or the 25 Broadway 
ft «0! Columbia Cireui: New York, New York 
JOHN T. LORCH 


: ~ ROBERT L. STERN 
AUG 13 1955 ee DICKSON 


— ; 
cpt a Alecren 


N Mayer, Friedlich, Spiess, Tierney, 
CLERK 





Brown & Platt 
231 Sduth LaSalle Street 
Chicago, Illinois 





Counsel for Petitioners and for Intervenor 
in Support of Petitioners 


i 








IN THE 


United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 13044, 13045, 13048, 13052, 13054, 13061, 13063, 
13064, 13068, 13116, 13117, 13118, 13120, 13121 


AMERICAN AIRLINES, INC., ET AL., Petitioners, 
V. 


Crvm AERONAUTICS Boarp, Respondent, ArRcoacH 
TRANSPORT ASSOCIATION, ET AL., Intervenors. 


ON PETITIONS FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


CONSOLIDATED ANSWER OF PETITIONERS 
INTERVENOR IN SUPPORT OF PETITIONERS 
TO PETITIONS FOR REHEARING 


The petitions for rehearing should be denied. In- 
deed, the very arguments they advance confirm the cor- 
rectness of the Court’s decision: 


I 


The respondent’s basic point is a pure verbalism— 
and most of the argument contained in the respond- 
ent’s petition and in the supporting petitions of the 
intervenors stems from that one point. 
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Section 401(a) of the Act states that no air carrier 
shall engage in air transportation “‘unless there is in 
force a certificate issued by the Board”’ authorizing 
such transportation. There it is—in plain words. See 
Resp. Pet., App. B, p. 16. 


Section 416 of the Act empowers the Board to ex- 
empt a carrier from the requirements of Title IV of 
the Act, including the foregoing certification require- 
ment, upon a finding of eertain specific factual condi- 
tions. 


But respondent’s argument—found at pages 6 and 7 
of its petition—starts by re-writing Section 401(a) to 
provide that no air earrier shall engage in air opera- 
tions “except those authorized by the Board”. The 
argument then proceeds on the assumption that exemp- 
tion is a form of authorization which may be used to 
dispel the “‘statutory barrier” against unauthorized 


operations, for reasons independent of the eertificate 
requirement and its impact on the applicant. And the 
argument concludes that the Court’s opinion deter- 
mined only that there had not been the statutory find- 
ings in support of an exemption from the requirement 
of a certificate, whereas the Board really exempted the 
applicants from a very different requirement, 1.e., the 
‘statutory barrier’’ against operations “‘except those 
authorized by the Board.” 


That respondent’s fundamental point is mere verbal- 
scm is readily apparent. The Act provides that there 
shall be no operations unless a certificate is in force. 
Whether Section 401(a) is verbally described as a ‘‘re- 
quirement of certification’”’ or alternatively as a “‘bar- 
rier to unauthorized operations”’, it is the same provi- 
sion, and not two different ones as now framed in re- 
spondent’s major premise. It is from this requirement 
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if 


that the instant exemptions were issued. Whatever 
words are used, the cold fact of the matter is that Sec- 
tion 401(a) imposes the certification requirement, and 
the exemptions in question must be based upon findings 
as set forth in Section 416 warranting exemption from 
that requirement. The Court’s opinion—which refers 
to the Board’s order as exempting from the certifica- 
tion requirement—reflects exactly what the Act pro- 


vides. 
II 


Leaving verbalism aside, the inquiry remains 
whether the requisite findings were made. 


Much is made in all three of the petitions of the fact 
that the exemptions are “‘interim”’ or ‘“‘temporary’’, 
as though the Court had overlooked this fact. But the 
Court’s opinion repeatedly refers to and recognizes 
this fact. It could hardly have been clearer. Thus it 
is unnecessary to deal with much that is said in the 
several petitions. 


Finally, then, we come to the real point—and the 
only point. That is whether the findings required by 
Section 416 were made. The petitions make again all 
the same arguments that were made before, with one 
very significant modification. 


In the original arguments, a diligent effort was made 
by counsel to re-write the support for the temporary 
or interim exemptions—which appears nowhere except 
at page 32 of the Board’s mimeographed opinion (Tr. 
48563)—so as to inject therein as ‘‘findings’? numerous 
isolated and unrelated statements scattered throughout 
the opinion dealing with future policy, including even 
some of the purely historical recitals made by the Ex- 
aminers and adopted by the Board. This was done in 
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the original arguments of counsel because of the pau- 
city of what appears at page 32. 


Now the respondent’s petition suddenly discovers 
that it must rely upon page 32 and even sets it forth as 
its Appendix A. And the petition makes the very re- 
vealing statement that the Board’s opinion did deal 
with certain other considerations ‘which may not be 
temporary”. That is: 


‘¢  . the Board determined the over-all place of 
the irregulars in the aviation picture . . a4 


And there follows after this clause, a further clause 
that exposes the weakness in the whole argument. That 
further clause is: 


‘¢ . . but the findings made in this connection were 
not implemented except to the extent that the 
Board granted a temporary exemption.”’ See 
Resp. Pet., pp. 3-4. 


And there is the point—the very point that the 
Court’s opinion makes as clear as crystal. The very 
brief generalities at page 32 supply no such findings as 
are required by Section 416; they do not even refer to 
the considerations set forth in the statute. To spell 
out a basis for the findings demanded by the statute, 
eounsel’s argument had to roam the opinion—the opin- 
ion dealing with the prospective permanent policy. 
And that policy was, as the petition for rehearing ad- 
mits, implemented by the temporary exemptions. The 
Court could not have been more correct when it noted 
that the ‘discussion in the opinion of the Board” did 
not ‘“‘depend upon or revolve about’’ some need for 
temporary carriage in the sense of the Air Mail Case,’ 


1 American Airlines v. Civil Aeronautics Board, —— U.S. App. 
D. C. —, 231 F. 2d 483 (D.C. Cir., 1956). 
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or some undue burden or unusual circumstance arising 
therefrom. See Opinion of the Court, p. 10. And, 
although the respondent’s petition now, for the first 
time, seeks to rest on the sketchy page 32 of the Board’s 
opinion, the inadequacy of the generalities appearing 
at that page are revealed all over again in the petition 
of the intervenor, IMATA, which, as in the original 
arguments, sprinkles its discussion of the adequacy of 
findings with references to, and quotations from the 
statements that the Board’s opinion made on its pros- 
pective permanent policy. See IMATA Pet., pp. 6-9. 


Til 


The reality is that the Board took the action here 
in question and adopted its opinion on an assumption 
that Section 416 gives it an easy way out of any prob- 
lem, an unfettered discretion to issue exemptions by 
voicing some generalities and without any real inquiry 


into the conditions prescribed by Section 416. The re- 
spondent’s petition contains more than a hint that this 
wastrue. (See p. 9, lines 14-17). The Court’s opinion, 
it is hoped, will be a landmark in this area, pointing 
the way to the requirement that is absolutely basic to 
the supremacy of law in administrative regulation: 
When Congress prescribes that findings are necessary, 
that prescription requires more than a mere form of 
words. 


Respectfully submitted, 
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IN THE 


United States Court of Appeals 


For the District of Columbia Circuit 


No. 13,1212 


ABILENE & SOUTHERN RAILWAY, ET AL., 
Petitioners, 
v. 
CIVIL AERONAUTICS BOARD, 
Respondent. 


ON PETITIONS FOR REVIEW OF ORDERS OF 
THE CIVIL 


AERONAUTICS BOARD 


REPLY BRIEF FOR RAILROAD PETITIONERS 


This brief is directed to certain arguments in the briefs 
of the respondent and the Aircoach Transport Association * 
relating to matters raised by the railroads’ supplemental 
brief. | 


A. Effects on railroad passenger service were not shown to have 
been considered. 

In an effort to show that the Board gave adequate con- 

sideration to the effect of the service authorized the irregu- 

lars on railroad passenger service, respondent seeks to 


————————— 
1 Consolidated with Nos. 13044, 13045, 13048, 18052, 13054, 13061, 13063, 
13064, 13068, 13116, 13117, 13118, 13120. 


2Intervenor in No. 13044. 
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justify the reasoning by which the Board arrived at the 
conclusion that the effect on the railroads would ‘be incon- 
sequential. Whether or not there is a reasonable basis for 
the conclusion, the fact cannot be avoided that the discus- 
sion of the Examiners adopted by the Board fails to make 
any distinction between railroad passenger and freight 
revenues and operations in disposing of the railroad pres- 
entation in the proceeding and failed to make any findings 
which indicate consideration of the effect of the Soares 

acts on rail passenger service. 


Respondent asserts it is proper to consider passenger 
and freight revenues together because passenger service is 
for the most part a losing proposition and supported by 
freight revenues. Such a situation demonstrates that pas- 
senger service is highly vulnerable to competition and that 
further diversion of passenger revenues from the railroads 
by new competitive forces can eliminate such service en- 
tirely. Passenger service must be considered separately. 


Respondent argues that the inclusion of a tabulation in 
the appendix showing the number of passengers handled 
by railroads and air in coach and passenger service, shows 
the Board gave consideration to the effect of the action it 
was taking on railroad passenger service. The tabulation 
only shows the number of passengers carried and such 
figures are not significant in any evaluation of economic 
impact without also knowing the number of miles such 
passengers travelled. It should also be noted that the tabu- 
lation was not computed by the Examiners but is merely 
copied from an exhibit of the Aircoach Transport Associa- 
tion which included figures from the railroad exhibit be- 
cause they were more accurate. 


Under the Court’s Prehearing Order, a lengthy discus- 
sion of the evidence showing diversion of railroad revenues 
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to the irregulars would be inappropriate at this stage of 
the proceeding. On brief railroad: petitioners did show that 
evidence of substantial diversion of railroad passenger 
revenues to the irregulars before the Board required 
findings which distinguished between rail passenger and 
freight revenues and which required separate consideration 
of the effect of the authority granted on railroad passenger 
service. Respondent on brief attempts to supply the con- 
siderations which the Board failed to give railroad pas- 
senger service in its opinion and show that the operations of 
the irregulars would have an inconsequential effect on that 
service separately considered. While not arguing whether 
this conclusion is supported by substantial evidence at this 
time, petitioners respectfully note that the 1.5% of total pas- 
senger miles operated by the irregulars in 1951 would have 
generated some $26,429,000.00 for the railroads if operated 
entirely in their coach service at rail coach rates. These 
revenues would have assisted substantially in reducing the 
railroad passenger deficit. Respondent attempts to mini- 
mize the diversion of some $17,500,000 in military pas- 
senger revenues from the railroads to the irregulars in 
1953 (Excerpts, Appendix No. 12, Tr. 48678), by arguing 
that irregulars could handle such traffic in any event under 
authorizations not now before the Court. The authority 
under which the irregulars handle military charter traffic 
without regard to frequency and regularity is temporary 
and has been renewed by the Board from year to year 
pending final disposition of the irregulars’ applications for 
authority in Docket No. 5132, e¢ al. It is not authority 
which would permit operations independent from the au- 
thorizations in issue here. Respondent also urges that the 
irregulars could continue to render service for the military 
as private carriers not subject to the economic regulation 
of the Board, even if their applications were denied (Resp. 
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Br. p. 50, n. 45). If the irregulars will continue to handle 
military traffic regardless of the authority they receive 
from the Board, then much of the justification for the grant 
to the irregulars to handle civilian traffic so they would 
be available to handle military traffic has disappeared.* 


Respondent appears to argue that even if the Board had 
balanced the public interest in railroad passenger facilities 
adequate to the national defense against the benefits to be 
derived from the service of the irregulars, the irregulars 
would still have been given authority. According to re- 
spondent, the statement of the railroads that they are the 
only form of transportation capable of providing a sub- 
stantial volume of domestic transportation is mere asser- 
tion and ‘‘is contrary to known facts relating to air lift’? 
(Resp. Br. p. 50, n. 46). Exhibit BAO-6, Supplement No. 
1, p. 3 (Tr. 31520) sponsored in this proceeding by the 
Board’s Bureau of Air Operations shows that the annual 
seat-mile capacity of all commercial aircraft owned by 
United States carriers in 1955 was only 40.5 billion. Even 
assuming that all these aircraft, including units now en- 
gaged in foreign and overseas transportation, would be 
usable and available in the domestic United States during 
time of war, their annual seat-mile capacity is less than 
half of the 90 billions of passenger miles the railroads were 
called upon to perform in 1944 (Ex. No. RR-1, Supplement 
No. 1, Tr. 32128). 


B.' Respondent and intervenor would disregard long-standing 
public policy. 

Both respondent and intervenor urge that the Board is 

not required to consider the competitive impact of new 

authority on the railroads as a factor in determining the 


3 See Board’s Opinion, p. 10 (Tr. 48541). 
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public interest.‘ Both admit that Congress has announced 
as a matter of public policy there should be an adequate 
system of transportation by rail, but contend in effect that 
the Civil Aeronautics Board is at liberty to ignore this 
declaration of policy and can disregard the effects of its 
acts on the railroads regardless of what those effects may 
be. Respondent admits to the principle that a policy an- 
nounced in one statute should be applied in the administra- 
tion of another but urges that this principle is not absolute 
(Resp. Br. p. 52). While the application of a policy may 
vary depending on the situation, the cases cited by respond- 
ent do not justify an administrative body completely dis- 
regarding a declaration of public policy and particularly in 
the instant case where Congress has expressly declared 
itself in the national transportation policy.® 


Respondent and intervenor argue that the national trans- 
portation policy applies solely to the deliberations of the 
Interstate Commerce Commission in the regulation of the 
carriers subject to its jurisdiction. Respondent points to ju- 
dicial decisions in support of this (Resp. Br. p. 54, n. 50) but 
the conclusion does not follow from these cases as the only 


parties before the Court were carriers subject to the juris- 
diction of the Interstate Commerce Commission. 


Respondent and intervenor argue in support of their posi- 
tion that the national transportation policy has never in 
the past been considered applicable to air transporta- 
tion nor has the Declaration of Policy in the Civil Aero- 
nautics Act® been applied to rail or any form of transporta- 
tion other than air (Resp. Br. pp. 52-53). This absence of 
decisions and precedents merely shows that the Court is 


——_—_—— 

4 Brief for respondent, p. 50; Brief for the Aircoach Transport Associa- 
tion, p. 34. 

554 Stat. 899, 49 U.S.C. preceding Sections 1, 301, 901, 1001. 

6 Section 2, 25 Stat. 980, 49 U.S.C. 402. 
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faced with a matter of first impression and not that the 
Board can take action which will adversely affect railroads 
without regard to the resultant effect on the public interest. 


Respondent urges that the Congress in declaring its pol- 
icy ‘to have as its purpose the ‘‘developing, coordinating 
and preserving a national transportation system by water, 
highway, and rail, as well as other means,’’ nonetheless 
limited the effectiveness of that declaration to other trans- 
portation media regulated by the Commission such as pipe 
lines and freight forwarders. This does not follow. It is 
language which expands rather than limits the factors to 
be considered by the Commission. It is similar to that lan- 
guage in Section 2 of the Civil Aeronautics Act which pro- 
vides that the Board in determining public convenience and 
necessity shall consider certain criteria ‘‘among other 
things.’’ These two generalities in the two Acts obviously 
cover matters outside the specific items within the immedi- 
ate regulatory jurisdiction of each administrative agency; 
otherwise this language is meaningless. Each phrase, it is 
submitted, calls upon each agency to consider the effect of 
its orders upon the national welfare generally, not alone 
upon the carriers subject to its special jurisdiction. 


The main argument of respondent and intervenor that 
the’ Board need not consider the railroads in determining 
the public interest turns on the legislative history of the 
Civil Aeronautics Act (Resp. Br. pp. 54-57, Intervenors, Br. 
pp. 32-34). They reason: Congress once considered placing 
thei economic regulation of air transportation under the 
Interstate Commerce Commission and had before it at 
various times bills to that effect; when Congress did pass 
the Civil Aeronautics Act of 1938, it placed the regulation 
of air transportation under a separate agency and not 
under the Commission; therefore, Congress did not intend 
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that the Civil Aeronautics Authority give any consideration 
to the effects of its acts on an adequate system of trans- 
portation by rail in determining the public interest. This 
conclusion does not follow as a matter of logic nor does 
the legislative history support it. 


The House Committee on Interstate and Foreign Com- 
merce in reporting H.R. 9738 made clear the reasons why 
the functions of the Authority were not given to the Inter- 
state Commerce Commission even though such method of 
regulation appeared to be desirable: 7 





‘Tt is the view of your committee that the functions 
of the Federal Government relating to transportation 
should be consolidated in a single agency as soon as 
possible. However, it appears at this time that it is 
impossible to secure a proper coordination of all of 
the functions relating to civil aeronautics in one agency 
otherwise than by reorganizing the Interstate Com- 
merce Commission or by creating a new agency for that 
purpose. The Interstate Commerce Commission, the 
only available existing agency, would unquestionably 
be overburdened by undertaking the establishment, op- 
eration, and maintenance of all airways, air-navigation 
facilities, and landing areas, the safety regulation of 
both air-carrier operation and private flying, and the 
economic regulation of air-carrier operations. More- 
over such functions, except for the latter, are entirely 
unlike any function now performed by that agency. 





‘‘Since the consolidation of all the transportation 
functions of the Federal Government in a single agency 
will require extended study and since the aviation in- 
dustry is desperately in need of this legislation at once, 
your committee recommends that an independent estab- 
lishment be created to perform the functions relating 
to aeronautics. 


‘‘In order to have a unified, efficient regulation of 
competing means of transportation the powers of such 
agency must be distributed according to the different 
functions performed. We now have no such agency.”’ 





7 House Report No. 2254, 75th Congress, 3rd Session. 
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Charles Hester testifying on behalf of the Interdepart- 
mental Committee on Aviation in support of H.R. 9738 
stated the reason for creating a separate agency as fol- 
lows: ® 


‘Tt is believed that this rapidly developing industry 
should be regulated by an agency vested with the 
power to regulate all branches of aviation and which 
ean devote its entire time to such regulation. Moreover, 
_ the imposition upon the Interstate Commerce Commis- 
gion of the duty to regulate air transportation would 
"necessitate the division of jurisdiction of safety regu- 
lation between the Interstate Commerce Commission 
and the Department of Commerce, the former dealing 
with air line safety and the latter with the safety 
regulation of private flying. This division of juris- 
diction would cause duplication of effort and increased 
expense to the Government.”’ 


Fred Fagg, Director of Air Commerce, Department of 
Commerce commented on the bill to the same effect: ° 


‘‘Mr. Fagg: Senator, may I add that there are some 
elements of complication that enter into the question 

' which you propose? You have suggested that the 
- purely economic regulatory features of transportation 
be put in the Interstate Commerce Commission and 


the safety features in the Commerce Department. 


‘‘Mr. Wadsworth: May I interrupt to say that that 
- follows out exactly the President’s recommendations 
of last year? 


Mr. Fagg: Yes. Let me make just one point with 

respect to some of the difficulties we must face in a 

- field like aviation if we attempt to follow out the logical 
scheme you have proposed. 


‘<Let me illustrate my point by reference to the 
matter of authorizing an air carrier to engage in 


8H before the Committee on Interstate and Foreign Commerce, 
H. of Rep., 75th Congress, 3rd Session, on H.R. 9738, pp. 37-38. 

9 Hearings before the Committee on Interstate and Foreign Commerce, 
Hof Rep., 75th Congress, 3rd Session, on H.R. 9738, pp. 149-150. 
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scheduled operations. Under the provisions of the bill 
before us, an air carrier must obtain two documents 
prior to its entry into service: (1) A certificate of 
convenience and necessity, and (2) an air carrier oper- 
ating certificate. The former is concerned with eco- 
nomic regulation, the latter with regulation of safety 
matters. In your remarks, Senator, you have indicated 
a disposition to separate the two, but I would point 
out that there are safety matters which do not involve 
executive functions (involving enforcement, and so 
forth) but which deal with quasilegislative, or what 
might better be called sublegislative powers.”’ 





Mr. Fagg’s comment also illustrates that the new Author- 
ity while separate was not intended by the draftsmen and 
sponsors of the legislation to issue certificates in a vacuum 
and without regard to other forms of transportation. Con- 
tinuing Mr. Fagg said: 

‘‘To return to my illustration, it seems certain that 


an air carrier will be called upon to show at least the 
following: 


‘¢(1) The character of service proposed, whether 
mail, passenger, or goods service, or some com- 
bination thereof. This subject involves primarily 
economic matters, but also involves questions of 
safety as we shall see when we come to the other 
factors which follow. 


‘‘(2) The competing transport services, if any, 
in the field, such as other air lines, bus or truck 
lines, railroads, or water services. This would seem 
to involve economic matters primarily.”’ 

When. H.R. 9738 was considered by the House sitting as 
a Committee of the Whole, Congressman Lea led off the 
debate with extensive comment on the bill: 


‘<The question is raised here about the agency that 
should exercise this authority. It has been suggested 
that the I.C.C. should be the authority. .. .”’ 


1083 Congressional Record 6407. 
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"<The first thing, it strikes me, we should all recog- 
nize is that the question of what agency has this regu- 
lation is not fundamental in itself.”’ 


Thus it is clear that the creation of a separate agency 
rather than vesting the new authority in the Interstate 
Commerce Commission did not arise from any intention or 
desire on the part of Congress to have air transportation 
regulated in a manner which would permit injury to forms 
of transportation under the regulation of the Commission 
without regard to the effects of such regulatory acts on 
the public interest. Neither should the fact that Congress 
has not subsequently brought all transportation regulation 
under a single agency permit such a conclusion. 


Respondent claims its action is consistent with the views 
of the Defense Department and in support cites BAO Ex- 
hibit 14, pp. 35-36 (Tr. 30811-12). It should be noted that 
this exhibit is a letter of E. V. Huggins, Assistant Secre- 


tary of the Air Force, to the Chairman of the Civil Aero- 
nautics Board dated May 20, 1952, prior to commencement 
of the hearings and the date when exhibits were exchanged. 
Bureau counsel was unable to obtain a witness from the 
Department of Defense to sponsor this exhibit and stand 
cross-examination and the exhibit was admitted over the 
objections of counsel (Tr. 640-43, 2841-42). 


Respondent points out that the railroads’ position in the 
field of passenger transportation was attained at the ex- 
pense of the stage coach and the inland water carriers and 
urges that the railroads can no more impede the develop- 
ment of air transportation than could the earlier forms 
of transportation impede the development of the railroads 
(Resp. Br. p. 59, n. 56). This argument might merit con- 
sideration if air transportation were in a position to sub- 
stitute completely for rail passenger service as rail service 
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replaced other forms of transportation. However as a com- 
parison of the Bureau of Air Operations estimates of annual 
seat-mile capacity of commercial aircraft with the trans- 
portation demands made on the railroads in World War II 
demonstrate (supra, p. 4), the air earriers could not now 
nor in the foreseeable future furnish the passenger service 
required of and rendered by the railroads during that 
period. This is in accord with the uncontradicted testimony 
of the railroads’ transportation economist that the rail- 
roads alone of all forms of transportation are able to 
expand their services to meet extraordinary peak demands. 
Air transportation, if not regulated in the public interest, 
can ruin railroad passenger service but it can, never re- 
place it. 


Respondent would have the Court’s holding in City of 
Pittsburgh v. Federal Power Commission, .... U-S. App. 


1 DY 0 eee! ay Ciena No. 12895, decided March 8, 
1956 inapplicable here on the grounds that in this case 
there were no representations by the Antitrust Division 
or Defense Establishment for action contrary to that taken 
by the Board (Resp. Br. p. 58). This does not follow as 
neither were there any such representations in the Pitts- 
burgh decision.“ In that case the barge operators, like the 
railroads here, argued that the authority granted would 
displace their system of transportation, thereby reducing 
the total facilities available for earrying products in an 
emergency. The Court clearly held that this issue was 
within the power of the Commission to decide and re- 
manded the case to that body for further proceeding. In 
the instant case the Court should remand the order to the 
Board for consideration of the effect of the authority 

11 At most there was a declaration by the Attorney General that it did 


not appear that consummation of the proposed sale would be a Violation of 
the antitrust laws. 
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granted on the public interest as it encompasses an ade- 
quate system of rail passenger service. 


Respectfully submitted, 


Amos M. MatHEws, 
J. D. Feeney, JB. 
980 Union Station Building, 
Chicago 6, Illinois, 
Attorneys for the 
Railroad Petitioners. 


Of Counsel: 

A. P. Dowani0, 
Russewy B. JAMEs, 

E. BR. Leiex, 

D. O. MarHEws, 
Txormunp A. Mrize, 
GuUEENSEY ORCUTT. 


May 14, 1956. 
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The petition for review addressed by the certificated 
local service airlines to this Court is bottomed on the prop- 
osition that the Civil Aeronautics Board committed error 
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and violated the rights of those airlines when it utterly 
failed in support of its decision to make any of the find- 
ings necessary for the application of that decision to the 
certificated local carriers. The Board neglected to make 
any findings on the economic impact that the local carriers 
would suffer from the Board’s authorization of directly 
competitive ‘‘supplemental”’ air service over short-haul 
routes, the capability of the certificated local airlines to 
absorb such impact, or the manner in which the public 
convenience and necessity would be served by ‘‘supple- 
mental’? air service over the short-haul routes. The Re- 
spondent’s answering brief virtually concedes this fatal 
lack of findings with respect to the certificated local air- 
lines, but seeks escape in a ‘‘short answer’’ to the effect 
that ‘these carriers did not present any evidence in the 
Board’s proceedings or make any timely assertion of in- 
terest therein’’ and so they ‘‘are not entitled to complain 
of any lack of findings as to them’’.! Apparently the 
point attempted to be made by the Respondent is that the 
failure of the local airlines to intervene in the initial stages 
of the investigation and the Board’s arbitrary denial of 
their right to intervene in the later stages of the admin- 
istrative proceedings below, resulted in the forfeiture of 
the local airlines’ statutory and constitutional rights of 
appeal. This point has no merit. 


1 There is an equally ‘‘short answer’’ to Respondent, namely that Re- 
spondent is itself precluded from asserting this issue by its stipulations as 
to the ‘‘questions presented’’ on this appeal as embodied in the prehearing 
conference order. Respondent stipulated to Petitioners’ framing of the issues, 
reserving only the rights to rephrase those issues and to challenge the stand- 
ing of the railroads to object to the Board’s lack of findings as to them. 
(P.O. p. 5) Respondent’s attempt to challenge for the first time in its brief 
the standing of the local service airlines to object to the Board’s lack of 
findings as to them, is therefore in conflict with the prehearing conference 
order and with the rules of this court. Accordingly, it should not be allowed. 
Petitioners, however, are mindful that the court may in its proper discretion 
choose to ignore this defect in Respondent’s answer and consider Respond- 
ent’s point on the merits. 
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No authority appears, and certainly none ever. will, to 
support the Respondent’s proposition. To compel all 
persons with potentially adverse interests either to in- 
tervene in the initial stages of all agency proceedings or 
face the alternative of sacrificing their rights of appeal 
from consequent agency rulings would seriously under- 
mine, if not substantially destroy, the rights of persons to 
obtain relief from arbitrary, capricious or otherwise un- 
lawful administrative action. Moreover, Respondent ad- 
mits that the Civil Aeronautics Act ‘‘does not in terms 
limit review to parties to Board proceedings.’’ Neither, 
we may add, is the right of judicial review embodied in 
the Administrative Procedure Act limited to parties to 
the Administrative proceedings below. It is therefore 
submitted that even if the local service airlines had notice 
adequate to create the opportunity to intervene (which 
they did not) and disregarded this opportunity (which 
they did not), they would yet have full right to appeal 
from the Board’s order on the basis of their ‘‘substantial 
interest’? therein, within the meaning of the Civil Aero- 
nauties Act, and because they ‘‘suffered legal wrong”’ 
and were ‘‘adversely affected or aggrieved’’ thereby, within 
the meaning of the Administrative Procedure Act. 


The local service airlines had in fact no opportunity to 
sntervene below until after November 15, 1955, because 
they had no previous notice that the Board’s purported 
‘¢investigation”’ might—by any legitimate stretch of its 
terms or scope—result in a final order establishing a new 


standing to appeal. The case 

Brief in no sense disagree. The cited case of Western Airlines V. Civil 
Aeronautics Board, 190 F. 24 340 (C.A. 9th, 1951) is not in point since it 
merely holds that a party may not be permitted to ‘‘intervene’’ in a court’s 
review of an agency’s action (as distinguished from an allowance of an 
appeal from agency action) unless the party had ‘‘intervened’’ or other- 
wise been a party in the administrative proceeding below. 
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class of air carriers, enacting new rules and regulations, 
and granting blanket authorization for said carriers 
(pursuant to said rules and regulations) to enter into 
direct and substantial competition with certificated local 
airlines by regular and scheduled flights over the latter’s 
certificated routes. The notices instituting the ‘‘investi- 
gation’? gave no notice whatsoever that such far-reaching 
issues would be reached and decided. When notice was 
first received by the local airlines of the true import of 
the so-called ‘‘investigation’’ (through the Board’s Opinion 
and Order of November 15, 1955), they forthwith petitioned 
to intervene for the purpose of asking the Board to recon- 
sider and vacate its action. The Board by a 3-2 decision 
arbitrarily and capriciously denied intervention as ‘‘un- 
timely’’.= Subsequently, a petition to intervene in the 
balance of the ‘fitness phase’’ of the proceedings before the 
examiners and the Board was filed by the local service air- 
lines but this request failed for want of a majority by a 
9-2 decision of the Board on April 2, 1956. A petition 
for reconsideration of this decision was filed with the 
Board on April 27, 1956 and is currently pending. 


The fault was not, as charged by Respondent, any ‘‘lack 
of diligence”? on the part of the local service airlines.’ 


8 Apparently, Petitioners ‘‘should have known’’ in 1951, when the ‘‘in- 
vestigation’? commenced, that it might in 1955 be transformed into a joint 
classification proceeding, rule-making proceeding and mass certification pro- 
ceeding—directly and adversely affecting Petitioners’ interests and aggriev- 
ing their rights. Review of the Board’s denial of the first petition to intervene 
as well as of the Board’s decision was sought in this court on January 5, 1956. 


4 The case of United States v. Tucker Truck Lines, 344 U. 8. 33 (1952) is 
authority only for the proposition that a party to an administrative hear- 
ing must not raise an objection to the agency’s procedure for the first time 
upon judicial review. Here, of course, the local airlines were not parties to 
the administrative proceeding. And when they endeavored to raise objections 
before the agency through petitions to intervene and for reconsideration, 
the agency summarily denied them. Neither is the case of Johnston Broad- 
casting Co. v. Federal Communications Commission, 85 U.S. App. D.C. 40, 
175 F. 2d 351 (1949) authority for the proposition cited by Respondent 
that ‘‘any requirement for findings goes no further than the evidence and 
contentions of the parties.’? This applies only to parties and is true only 
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Rather, was the fault that the Board failed to follow 
rudimentary administrative due process in proceeding to 
take final action, in derogation of the interests of the local 
airlines, without affording them notice or an opportunity 
to be heard, and without considering their interests or 
making any findings whatsoever in support of its deroga- 


tory action. 


For this consummate failure, with respect to the local 
service airlines, the court is required to vacate and set 
aside the Board’s Order at least to the extent that it 
authorizes ‘‘supplemental’’ carriers to operate regular 
and scheduled flights anywhere over the certificated routes 
of the local service airlines. 


Respondent also argues in its brief, following a minute 
scrutiny of the Board’s Opinion and Order of November 
15, 1955, that there did exist a scintilla of evidence® and 


some sort of finding concerning the interests of the local 


service airlines and the competitive impact of the Board’s 
action upon them. We note, however, that the evidence 
alluded to by Respondent does not amount even to a 
scintilla, that the lone ‘‘finding”’ alluded to by Respondent 
only incidentally and parenthetically relates to the local 
airlines operations, and that this lone ‘‘finding’’, far from 
supporting Respondent’s position, can only serve to dem- 
onstrate the validity of Petitioners’ point that the Board 
utterly failed to consider or make any findings concerning 


Se ss ss SEE 
‘for comparative proceedings between qualified but mutually exclusive appli- 
cants for broadcast licenses. The same can in no wise be said about non- 
comparative agency proceedings where the agency itself must assume the 
burden of developing the requisite evidence and making the requisite find- 
ings of fact and conclusions of law in support of any action adverse to 
interested persons or parties. See Saginaw Broadcasting Co. v. Federal Com- 
munications Commission, 68 App. D.C. 282, 96 F. 2d 554 (1938), cert. den. 
305 U.S. 613; Tri-State Broadcasting Co. v. Federal Communications Com- 
mission, 68 App. D. C. 292, 96 F. 2d 564 (1938) ; Mississippi River Fuel Corp. 
y. Federal Power Commission, 82 U.S. App. D.C. 208, 163 F. 2d 433 (1947). 


5 Issues concerning the sufficiency of the evidence are, as noted by Respond- 
ent, not before the court for consideration at this time. Issues as to the 
sufficiency of the Board’s findings are. 
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the public need for flights by ‘‘sppplemental carriers”’ 
over the local airlines short-haul routes. 


The ‘‘finding’? summoned by Respondent is: ‘‘(6 per- 
cent of the irregulars’ traffic moved less than 500 miles 
compared with 69 percent of American’s....)’% Insofar 
as such a ‘“‘finding’’ is capable of supporting any con- 
elusion, it could support this conclusion only: that there 
was no need for, no demand for, ”o requirement for and 
no public interest to be served by, ‘“‘supplemental carrier’’ 
operations over short-haul routes. Plainly, the Board 
could not (and did not), upon the record before it, even 
find the statutory prerequisite to an authorization of 
‘¢supplemental earrier’’ flights over short-haul routes— 
that such transportation ‘ig required by the public inter- 
est, convenience and necessity.”? Plainly too, it could not 
(and did not), upon the record before it, find any of the 
necessary underlying basic findings of fact.’ In the absence 


6 Respondent 3 notion that it is ‘“pure speculation for Petitioners to charge 
that the irregulars will actually operate in direct competition with the local 
service airlines, mistakes the basis for this appeal. The Board order com- 
plained of authorizes such ‘‘ direct competition.”’ It is this authorization 
which is arbitrary and capricious and which presents the basis for appeal 
No court or authority has ever suggested that a party must wait until an 
authorization embodied in an administrative order has been converted into 


economic catastrophe before it may claim standing to appeal from the order 
carrying the authority. 


«Compare such findings with regard to the certificated trunHine carriers 
as the following: 


 €€The record demonstrates that the operations of the irregular air 
carriers have not adversely affected the certificated carriers. Despite 
the fact that the operations of the irregulars have been increasing, the 
growth of the operations of the trunkline carriers has continued un- 
abated. Between 1946 and 1954, the operations of the domestic trunk- 
‘Mine carriers increased from 5,962,142,000 revenue passenger miles to 
_ 16,331,348,000 revenue passenger miles. Even more significant is the 
fact that the condition of the trunkline carriers has improved to the 
_ extent that, with minor exceptions, they no longer require subsidy sup 
port from the Government. These developments strongly support the 
- conclusion that the tronkline carriers are in a position to withstand such 
- gdditional competition as will result from an enlargement of the au- 
thority of the irregular air carriers in the field of individually-sold 

__ services.’” 
(Page 20 of Opinion of November 15, 1955) 
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of such basic and ultimate findings of fact and conclusions, 
the Board’s Order—insofar as it authorized ‘‘supple- 
mental carrier’? operations over certificated short-haul 
routes—is patently void. The Board’s Order, in this re- 
spect, might well serve as a classic example of an invalid 
administrative order, for it violates every principle 
established by the court’s for the protection of the rights 
of interested persons from arbitrary and capricious 
administrative action: 


‘‘The requirement that courts, and commissions act- 
ing in a quasi-judicial capacity, shall make findings 
of fact, is a means provided by Congress for guar- 
anteeing that cases shall be decided according to the 
evidence and the law, rather than arbitrarily or from 
extra-legal considerations .. . . The requirement of 
findings is thus far from a technicality. On the con- 
trary, it is to insure against Star Chamber methods, 
to make certain that justice shall be administered 
according to facts and law. This is fully as important 
in respect of commissions as it is in respect of courts. 





‘¢ |. . The process necessarily includes at least four 
parts: (1) evidence must be taken and weighed, both 
as to its accuracy and credibility; (2) from attentive 
consideration of this evidence a determination of facts 
of a basic or underlying nature must be reached; 
(3) from these basic facts the ultimate facts, usually 
in the language of the statute, are to be inferred, or 
not, as the case may be; (4) from this finding the 
decision will follow by the application of the statutory 
criterion.’? Saginaw Broadcasting Co. v. Federal 
Communications Commission, 68 App. D.C. 282, 287, 
96 F. 2d 554, 559 (1938), cert. den. 305 U.S. 613. See 
also Tri-State Broadcasting Co. v. Federal Commumica- 
tions Commission, 68 App. D.C. 292, 96 F. 2d 564 
(1938) ; Mississippi Rwer Fuel Corp. v. Federal Power 
Commission, 82 U.S. App. D.C. 208, 163 F. 2d 433 
(1947); Johnston Broadcasting Co. v. Federal Com- 
munications Commission, 85 U.S. App. D.C. 40, 175 
F. 2d 351 (1949). 
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The question of evidence aside, the Board’s decision of 
November 15, 1955, is patently devoid of both basic or 
underlying findings of fact and ultimate findings of fact— 
with regard to the need for ‘¢supplemental”’ service over 
certificated short-haul routes and with regard to the 
nature, extent and consequences of the economic impact 
_of such service upon the certificated local service airlines. 
Being destitute of such findings, the Board’s action must 
fall as an arbitrary and capricious act, insofar as it 
authorizes the operation of ‘‘Supplemental Air Carriers”’ 
over the short-haul routes of Petitioners’ certificated local 
service airlines. 
CONCLUSION 


The order of the Board here under review should be 
set aside. 


Respectfully submitted, 


Jous F. FLopere 
Epwarp pg Grazia 
800 World Center Building 
Washington 6, D. C. 
Attorneys for Petitioners 


May 14, 1956 
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UNITED STATES COURT OF APPEALS FOE THE DISTRICT OF 
COLUMBIA CIRCUIT 


January Term, 1956 
Before: Paerryman, Circuit Judge. 


Prehearing Order 
This order is entered pursuant to Rule 38(k) of the 
General Rules of this court for the simplification of the 
issues and for such other matters as may aid in the 
disposition of the proceedings by the Court. This order 

















shall control the subsequent course of these proceedings, 
unless modified to prevent manifest injustice. 


At the prehearing conferences held on February 16, 
1956, and February 27, 1956, in the above-entitled matters, 
it was represented to the presiding judge that these are 
fourteen petitions to review an order of the Civil Aero- 
nautics Board, which order changed and enlarged the per- 
missible scope of operations of the non-scheduled, or so- 
called irregular, air carriers. Petitioners are certificated 
air carriers and railroads. Respondent is the Board, and 
intervening respondents are irregular carriers or associa- 
tions of such carriers. It was further represented to the 
presiding judge that the record in the proceeding before 
the Board consists of some 30,000 pages of transcript and 
some 20,000 pages of exhibits, a total of approximately 
50,000 pages. The presiding judge was advised that no 
index or digest of that record, such as was recommended 
by the President’s Conference on Administrative Pro- 
eedure [Recommendation No. 15, Report of the President’s 
Conference on Administrative Procedure, released March 
3, 1955], is available. It was also represented that there 
is repetition in the 42 questions stated in the fourteen peti- 
tions and that the questions presented could be reduced in 
number; and, furthermore, that the questions presented 
fall into two general categories, (1) legal questions de- 
pending upon statutes and orders of the Board, includ- 
ing such questions as the statutory power of the Board 
to enter the order under review, and (2) questions as to 
the sufficiency of the evidence on the record as a whole to 
support the findings of fact made by the Board. The 
former category will require reference to only small por- 
tions of the record; the latter category will require ex- 
tensive examination of the record by the parties and per- 
haps ultimately by the court. 


Upon consideration of the foregoing it is deemed ad- 
visable in the interests of the administration of justice to 


2 





divide the consideration of these cases into two parts, first, 
the brieing, hearing and decision upon the questions mm 
the first category and, second, thereafter, if it then be 
deemed necessary or desirable, a briefing, hearing and de- 
cision on questions in the second category. 


Petitioners, after conference and due consideration, 
make the following statement of the issues to be presented 
by them in these cases: 


1. Whether the Civil Aeronautics Board exceeded its 
statutory power under Section 416(b) of the Act [Civil 
Aeronautics Act of 1938, as amended, 49 U.S.C. § 496(b)] 
in purporting to exempt from the certificate requirement 
of Section 401 [49 U.S.C. § 481] some 49 carriers to per- 
form the air transportation services permitted by the 
order under review. 


2. Whether the respondent, in the opinion and order 
under review, has made sufficient findings, as a matter of 
law, to support its conclusion that enforcement of the 


certificate requirement of the Act would be an undue bur- 
den by reason of the limited extent of, and the unusual cir- 
cumstances affecting, the operations of the exemptees and 
is not in the public interest. 


3 Whether the order under review is unlawful (a) be- 
cause it permits operations beyond the scope of the issues 
in the proceeding, as defined in Orders Nos. B-5722, Sep- 
tember 21, 1951, as amended; E-6017, January 8, 1952; 
and E-6336, April 17, 1952; or (b) because beyond the 
scope of the issues severed for decision by Order No. E- 
8052, January 20, 1954. 


4. Whether the respondent committed error by truncat- 
ing the proceeding pursuant to Order No. E-8052, January 
20, 1954, and purporting to determine the scope of per- 
mitted operations on the basis of an incomplete record 
with respect to the mode of operations, qualifications and 
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proposals of the applicants in the respondent’s proceed- 
ing. 


5. Whether the order under review is unlawful because 
it permits operations of a scope not reasonably related to 
the purposes for which the grant issued. 


6. Whether there is substantial ovidence to support the 
findings and conclusion that enforcement of the certificate 
requirement of the Act would be an undue burden by rea- 
son of the limited extent of and the unusual circumstances 
affecting, the operations of the exemptees and is not in 
the public interest. 


7. Whether there are findings, sufficient as a matter of 
law and supported by substantial evidence, to sustain the 
conclusion that the public interest requires the establish- 
ment of a class of ‘‘supplemental air carriers’’ authorized 
to offer the services specified in respondent’s Finding No. 
1 at page 34 of the order under review, which class of 
carriers will comprise an undetermined number of appli- 


eants in the respondent’s proceeding, to receive authority 
in a form not yet determined. 


8. Whether the order under review is unlawful because 
it’ permits carriers to conduct operations of a scope which 
they did not request or support at the hearings on their 
applications. : 


Additional Issue on Behalf of Railroad Petitioners 


9. Whether the Board erred in failing to make findings 
and give consideration to the effect of the authority 
granted on the public interest as it encompasses the na- 
tional transportation system as a whole and passenger 
service in particular. 

‘Respondent and intervenor respondents stated that they 
understand the issues as stated by the petitioners but re- 
serve the right to restate those issues in their briefs in 
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such terminology as they deem would deseribe the issues 
more accurately. The respondent Board also reserves 
the right to raise in its brief as an issue the standing of 
the railroad petitioners to petition for review of its order. 


Wherefore, upon the foregoing considerations it is 
ORDERED: 


(1) The court will proceed to hear and determine, pur- 
suant to the procedure hereinafter outlined, the foregoing 
Issues 1, 2, 3, 4, 5 and 9. 


(2) Consideration by the court of the foregoing Issues 
6, 7 and 8 is deferred until after the court’s decision on 
Issues 1, 2, 3, 4, 5 and 9. Should the court’s decision on 
Issues 1, 2, 3, 4, 5 and 9 be adverse to petitioners, and 
should any of petitioners thereafter desire to prosecute 
the proceedings on review with respect to Issues 6, 7 and 8, 
a further prehearing conference will be ordered to con- 
sider the simplification of those issues and to determine 
the procedure to be followed with respect thereto. 


(3) The above-entitled cases are hereby consolidated for 
briefing, presentation of joint appendices, hearing and de- 
cision on Issues 1, 2, 3, 4, 5 and 9. 


(4) Issues 1 to 8, inclusive, shall be deemed to be in- 
cluded in each of the respective petitions for review here- 
_ tofore filed in this court in these proceedings, and, to the 
extent necessary, each of such petitions shall be deemed 
amended accordingly. In respect to this paragraph of this 
order respondent and intervenor respondents reserve the 
right to interpose, by appropriate motion, an objection to 
the amendment of the petitions, in the event petitioners 
should hereafter attempt to adopt any substantial change 
in the theory of their presentation. 


(5) Should the court be of opinion that consideration or 
decision of any of Issues 1, 2, 3, 4, 5 or 9 will involve ex- 
tensive references to or consideration of the evidentiary 
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record, the court may by order defer consideration of such 
-ssne to the later stage of this case provided for in para- 
graph (2) of this order. 


(6) Petitioners (including intervenor petitioner) will 
file one main consolidated brief not to exceed 85 printed 
pages in length. Supplemental briefs, not to exceed 35 
printed pages in length, may be filed by each or any of 
these groups, (1) local service carriers, (2) carriers en- 
gaged in international, overseas Or territorial operations, 
and (3) the railroads. Contentions presented on behalf 
of petitioners in the main brief will not be repeated in 
any supplemental brief. 


The respondent Board will file a brief not to exceed 85 
printed pages In length. Each of the two intervenor asso- 
ciations may file a brief not to exceed 50 printed pages in 
length. 

Reply briefs not to exceed 25 printed pages in length 
may be filed by petitioners as a group or by each or any 
of the subsidiary groups of petitioners hereinabove desig- 
nated. 

(7) In preparing and printing briefs, record references 
shall be to the pages of the original transcript of record 
on file with the Court and shall be designated as ‘‘Tr.”’. 
The joint appendix shall be printed with the page num- 
bers of the record as certified in this Court appearing at 
the place where each new record page begins on the 
printed page of the joint appendix, and running heads 
showing the record pages appearing thereon shall be 
printed at the outer top corners of each page of the printed 
joint appendix. The usual numerical pagination of the 
printed joint appendix will appear in the center of the 
top of the page. 


: (8) ‘The briefs of the petitioners will be served upon 
the respondent and intervenors on or before March 26, 
1956, together with a precise designation of the por- 
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tions of the transcript which they wish to have printed in 
the joint appendix. 


(9) Respondent and intervenors will serve their briefs 
on the petitioners on or before April 23, 1956, together 
with a precise designation of the portions of the tran- 
script which they wish to have printed in the joint appen- 
dix. 


(10) If the parties are unable to agree prior to April 
26, 1956, on the portions of the transcript which should 
properly be included in the joint appendix, a further pre- 
hearing conference will be held in this matter at 2:30 p.m. 
on April 26, 1956, for the purpose of resolving such ques- 
tions as then appear to be outstanding with respect to 
the printing of the joint appendix. 


(11) Any reply briefs of the petitioners shall be served 
upon the respondent and intervenors on or before May 14, 
1956, together with a precise designation of any additional 
portions of the transcript which they wish to have printed 


in the joint appendix. 

(12) Parties may serve briefs, in accordance with the 
schedule. set forth in paragraphs (8), (9), and (11), im 
typewritten or mimeographed form, provided that printed 
copies of such briefs shall thereafter be filed with the Court 
and served upon opposing parties not later than May 14, 
1956, except that printed copies of any reply briefs of 
petitioners may be so filed and served not later than the 
date on which the joint appendix is filed with the Court; in 
all instances, at least two copies of each brief shall be 
served on counsel for each opposing party. 


(13) As promptly as possible after May 14, 1956, the 
petitioners shall cause the joint appendix to be printed 
and filed with the Court and served upon the respondent 
and intervenors, except that seven copies (suitably indexed 
and with the documents separated by tabbed pages) in 
mimeographed form of the respondent’s Opinion and 
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Order No. E-9744 and Order No. E-9884 and of the ex- 
aminers’ initial decision in the respondent’s proceeding 
in which such Orders were entered may be filed by the 
petitioners in lieu of the printing of such documents, it 
having been represented to the Court by the respondent 
that seven mimeographed copies of such documents will be 
provided by the respondent to the petitioners for that 
purpose. Such documents bound otherwise than on the 
left-hand margin, or documents so mimeographed that they 
cannot be read without difficulty when thus bound, will not 
be accepted under this paragraph. 

(14) Any party and the Court, at and following the hear- 
ing in this case, may refer to any portion of the original 
transcript of record herein which does not appear in the 
joint appendix to the same extent and effect as though 
such portions of the transcript had appeared in such ap- 
pendix, provided that such additional portions of the 
transcript as the Court at the time of argument may direct 
shall be printed in a supplemental joint appendix by the 
petitioners. 
| (15) Oral argument in these consolidated cases shall 
be set for a date as soon after the joint appendix is filed 
as the business of the court will eS 
Dated: February 29, 1956. 

(s) BE. Barrerr Prererscan 
EK. Bakgett PRETTYMAN 
Circuit Judge. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


January Term, 1956 
_ Before: Pretryman, Circuit Judge. 
Order 


_ The prehearing order entered herein February 29, 1956, 
is hereby amended as follows: 
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In the second line of the indented material at the top 
of page 5, insert the word ‘‘railroad’’ before the word 


““passenger’”’. 
Dated: March 2, 1956 


(s) E. Bazzetr PrerrymMan 
E. Barrett Prettyman, 
Circuit Judge. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


April Term, 1956 
Before: Epczrron, Chief Judge, in Chambers. 
Order 

Upon consideration of the petitioner’s motion regarding 
inclusion of Order No. E-10161 among orders sought to be 
reviewed herein and amendment of the Prehearing Order of 
this Court, it is 

Orperep that Civil Aeronautics Board Order No. E- 
10161 be deemed included among the orders of which re- 
view is sought by the consolidated petitions for review, 
and it is farther 

Orperep that the Prehearing Order filed herein on Feb- 
rnary 29, 1956, be amended by adding in paragraph (13) 
thereof after the words ‘‘and Order No. E-9894’’, the words 
‘cand Order No. E-10161’’. 


Dated: May 8, 1956. 
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Orders 
Serial Number E-5722 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 


Washington, D. C. 


Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C., on the 21st day of September, 1951. 


Docket No. 5132 


In the matter of 
the investigation of air services by Large Irregular 
Carriers and Irregular Transport Carriers 


Order Instituting Investigation 

Although from time to time since the adoption of the 
original ‘‘non-scheduled’’? exemption in 1938 the Board 
has considered the status of irregular transport opera- 
tions in rule making and other proceedings and has altered 
the conditions under which such services could be con- 
ducted, no formal investigation involving hearings with 
respect to the services performed by the Irregular Air 
Carriers and Irregular Transport Carriers has occurred 
since the issuance of the Board’s opinion on May 17, 1946, 
in Docket No. 1501 (6 C.A.B. 1049). In the interim, there 
have been numerous and significant changes in conditions 
affecting air transportation and the place of noncerti- 
ficated operations in the air transportation system. It 
therefore appears to be desirable to institute a general in- 
vestigation to obtain further and current economic and 
other information concerning noncertificated operations in 
order that the Board may determine its future policy 
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(41458, 41459) 


with respect to Large Irregular Carriers and the Irregu- 
lar Transport Carriers. 

In addition to the foregoing, at the present time there 
are on file with the Board numerous applications, filed by 
the existing Large Irregular Carriers pursuant to Section 
291.16 of the Board’s Regulations, requesting individual 
exemption orders relieving such carriers from the provi- 
sions of section 401 of the Act which prevent such car- 
riers from engaging in irregular air transportation. More- 
over, some of the Irregular Transport Carriers who have 
aleady received individual exemption orders as a result 
of Board approval of their individual exemption applica- 
tions filed pursuant to Section 291.16 have requested re- 
consideration or modification of the terms and conditions 
of such orders, particular with respect to the so-called 
3- and 8-trip limitation in such orders. Since many of these 
applications and requests raise common or related issues 
of both law and fact, it would be advantageous and con- 
ducive to the proper dispatch of business and to the ends 
of justice to consolidate them into one proceeding. In 
addition, the applications of the Irregular Transport Car- 
riers should be reopened and consolidated with this pro- 
ceeding in order that the conclusions of policy formulated 
by the Board in this proceeding may be made applicable, 
if that be deemed appropriate, to the Irregular Transport 
Carriers. 


Accorpincty, Ir Is Orperep: 


1. That an investigation be and it hereby is instituted 
by the Board into all matters relating to and concerning 
air transportation 


41439 


conducted by (a) all Large Irregular Carriers as defined 
by Part 291 of the Board’s Economic Regulations, who 
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hold effective Letters of Registration on the date of adop- 
tion of this order (including Modern Air Transport, Inc.), 
and (b) all Irregular Transport Carriers to whom indi- 
vidual exemption orders have been issued exempting them 
from the provisions of section 401 insofar as such provi- 
sions would otherwise prevent them from engaging in air 
transportation on an irregular and infrequent basis, such 
investigation to include an inquiry into the following is- 
sues: 


(1) Is there a need for the air transportation services 
now conducted by the Large Irregular Carriers and Ir- 
regular Transport Carriers in addition to and supplemental 
to services performed by the carriers holding certificates 
of public convenience and necessity (hereinafter called the 
‘‘certificated carriers’’). ) 


(2) If the answer to the foregoing issue is in the affirma- 
tive, what type or types of such supplemental services 
would be best adapted to the performance of the trans- 
portation service required to meet the need. In this con- 
nection, the following will be considered: 


a. Geographical distribution. 
_b. Frequency and degree of irregularity. 


_e. Types of traffic to be carried, i.e., persons, property, 
and mail. 


d. Relative price of service. 
_e. Character of obligations to the public. 


_ (3) What would be the effect of such supplemental serv- 
ices on the air transportation system and are such serv- 
ices in the public interest? Would such services: 


a. Encourage and promote the development of an air 
transportation system properly adapted to the present and 
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future needs of the foreign and domestic commerce of the 
United States, of the Postal Service, and of the national 
defense. 


b. Promote the regulation of air transportation in such 
manner as to recognize and preserve the inherent advant- 
ages in such transportation. 

41460 

ce. Promote adequate, economical, and efficient service 
by air carriers at reasonable charges, without unjust dis- 
criminations, undue preferences or advantages, or unfair 
or destructive competitive practices. 

d. Foster sound economic conditions in air transporta- 
tion. 


e. Constitute the type of competition that would assure 
the sound development of an air transportation system 


properly adapted to the needs of the foreign and domestic 
service of the United States, of the Postal Service, and of 
the national defense. 


f. Promote the regulation of air transportation to im- 
prove the relations between, and coordinate transporta- 
tion by, air carriers. 

g. Promote the regulation of air transportation to as- 
sure the highest degree of safety in such transportation. 


h. Be conducted economically on a continuing basis. 


i. Involve diversion of traffic, including the most profit- 
able long-haul traffic (frequently referred to as “‘cream- 
skimming’’), from the certificated carriers. 


(4) Is the Board empowered under the Act, as now 
written, to authorize, by certificate of public convenience 
and necessity under section 401 of the Act or by exemption 
under section 416 of the Act, such supplemental services 
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limited as to type of service, type of traffic, quality or 
quantity of service, and/or equipment used, or otherwise 
restricted or defined. 


_ (5) Should such supplemental services be authorized in 
whole or in part by permanent or temporary certificate of 
public convenience and necessity, or by exemption orders 
or regulations issued pursuant to section 416(b) of the 
- Act, or by more than one of these methods depending upon 
the facts and circumstances presented in individual cases, 
and should any classes or groups of carriers be established. 


_ (6) What conditions, regulations or other requirements 
should be imposed by the Board for the purpose of achiev- 
ing and defining such supplemental services, including 
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a. the extent to which existing applicable regulations, 
limitions, restrictions or other requirements should be 


modified or amended, including, for example, the modifica- 
tion of the so-called 3- and 8-trip limitation, requirements 
relating to lease of aircraft, etc. 


| b. whether maximum or minimum rates, fares and 
charges should be established and made applicable to such 
supplemental services, and if so what such fares should be. 


(7) Should the supplemental services be provided by air 

carriers already certificated or exempted or by air carriers 
yet to be certificated or exempted. 
_ 2. That there are hereby consolidated into this proceed- 
ing the pending applications for individual exemption 
orders filed by the following Large Irregular Carriers, as 
follows: 

Docket No. 3945, Aero Finance Corporation 
- Docket No. 3845, Air Cargo Express, Inc. 
| Docket No. 3799, Air Services, Inc. 
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Docket No. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 


Docket No. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 
Docket No. 


Docket No. 
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3840, Air Transport Associates, Inc. 
3895, All-American Airways, Inc. 
3908, American Air Transport, Inc. 
3937, Arctic-Pacific, Inc. 

3949, Argonaut Airways Corporation 
3918, Arnold Air Service, Inc. 

3889, Aviation Corporation of Seattle 
3901, Caribbean-American Lines, Inc. 
3798, Central Air Transport, Inc. 
3876, Coastal Cargo Co., Inc. 

3835, Continental Charters, Inc. 
3903, Economy Airways, Inc. 

3914, Federated Airlines, Inc. 

3925, Freight Air, Inc. 

3890, General Airways, Inc. 

3894, Great Lakes Airlines, Inc. 
3869, Hemisphere Air Transport 
3821, Kesterson, Inc. 

3939, Los Angeles Air Service 

3887, Meteor Air Transport, Inc. 
3844, Miami Airline, Inc. 

3854, Modern Air Transport, Inc. 
3779, Monarch Air Service 

3842, New England Air Express, Inc. 
3948, Pearson-Alaska, Inc. 

3868, Peninsular Air Transport 
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3915, Regina Cargo Airlines, Inc. 
3941, Robin Airlines, Inc. 
3806, Royal Air Service 
3905, Seaboard & Western Airlines, Ine. 
3875, Skytrain Airways, Inc. 
3917, Skyways International Trading and 
Transport Co., Inc. 
3933, Sourdough Air Transport 
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‘Docket No. 
Docket No. 
‘Docket No. 
Docket No. 


‘Docket No. 
‘Docket No. 
‘Docket No. 
Docket No. 
‘Docket No. 
' Docket No. 


3926, Southern Air Transport 

3805, Trans-Alaskan Airlines, Inc. 

3893, Trans American Airways 

3879, Trans Caribbean Air Cargo Lines, 
Inc. 

3896, Transocean Air Lines 

3910, Trans National Airlines, Inc. 

3846, Twentieth Century Air Lines, Inc. 

3811, U. S. Aircoach 

3947, United States Overseas Airlines, Inc. 

3913, World Airways, Inc. 


3. That the following applications for individual exemp- 


tion orders be and they hereby are reopened and con- 
solidated into this proceeding: 


“Docket No. 
‘Docket No. 


Docket No. 
‘Docket No. 
‘Docket No. 

Docket No. 
Docket No. 

Docket No. 
Docket No. 
3 Docket No. 
' Docket No. 

Docket No. 

Docket No. 

Docket No. 

Docket No. 
' Docket No. 
- Docket No. 


3916, Airline Transport Carriers, Inc. 

3934, American Air Export and Import 
Company 

3784, American Flyers, Inc. 

3874, Associated Air Transport, Inc. 

3833, Blatz Airlines, Inc. 

3929, Capitol Airways, Inc. 

3936, Conner Air Lines, Inc. 

3951, Currey Air Transport Ltd. 

3848, Johnson Flying Service, Inc. 

4233, Overseas National Airways 

3921, Paul Mantz Air Services 

3938, Quaker City Airways, Inc. 

4780, Remmert-Werner, Inc. 

3919, S.S.W., Inc. 

3839, Standard Air Cargo 

3922, Stewart Air Service 

3902, The Unit Export Company, Inc. 


The reopening of the applications listed above in this para- 
graph 3 shall not be deemed to amend, vacate or reopen at 
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this time the individual exemption orders issued to the 
applicants, now known as Irregular Transport Carriers, 
pursuant to such applications. 


41463 


4. That the application for individual exemption order 
of each Large Irregular Carrier and Irregular Transport 
Carrier named in Paragra 2 and 3 hereof shall hereby 
be deemed to be amended td request that the irregular air 
transportation which the applicant seeks to engage in pur- 
suant to such application shall be provided for ky the 
issuance of either an exemption order under section 416(b) 
or certificate of public convenience and necessity under 
section 401 of the Act; provided, however, that this para- 
graph shall not be applicable to any such application if the 
applicant so requests in writing at or prior to the prehear- 
ing conference in this proceeding; 


5. That this proceeding be assigned for hearing before 


an Examiner of the Board, at such times and places as may 
be hereafter designated. 


By the Civil Aeronautics Board: 


/s/ M. C. Muniican 
M. C. Maolligan 
Secretary 
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Orders 
Serial Number E-6017 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C., on the 8th day of January, 1952. 


Opinion and Order on Motions 


By Order Serial Number E-5722 of September 21, 1951, 
we instituted an investigation with respect to matters 
relating to and concerning air transportation conducted 
by the so-called Large Irregular Carriers and Irregular 
Transport Carriers and consolidated therein the pending 
applications for individual exemption orders filed by these 
carriers. 


A large number of motions and petitions have been 
received which request amendment, clarificaton, and inter- 
pretation of this order and a number of answers to such 
motions and requests have also been filed. These docn- 
ments, which are listed in Appendix 1 hereto, have been 
analyzed and it appears that rulings on the following 15 
numbered problems dispose of the various motions and 
answers. While this opinion and order represents action 
upon motions and petitions filed with the Board in this 
proceeding, there have been, in addition to these requests 
addressed to the Board, a number of submissions in the 
nature of proposed interpretations addressed to the 
Examiner. These submissions, listed in Appendix 2, in- 
clade numerous contentions bearing on the questions 
covered by the petitions to the Board. In such instances, 
we have also considered the contentions submitted to the 
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Examiner on these questions in order that we might have 
the positions of all parties before us. 


42043 


1. Scope of the transportation to be considered im the 
proceeding. By paragraph 1(1) of our order we provided 
that the investigation shall include an inquiry into the 
issue ‘‘Is there a need for the air transportation services 
now conducted by the Large Irregular Carriers and 
Irregular Transport Carriers in addition to and supple- 
mental to services performed by the carriers holding 
certificates of public convenience and necessity (hereinafter 
called ‘certificated carriers’).’? By paragraphs 1(2) to 1(7) 
we provided that certain other issues should be included 
in the event the answer to this issue should be in the 
affirmative. A number of motions for amendment or inter- 
pretation by the Board or the Examiner have been filed in 
which the parties proposed widely varying boundaries for 


the scope of the proceeding. 


A number of Irregular Carriers contend that there 
should be no limitation on the scope of the transportation 
that will be considered in the proceeding and that the 
Board should consider any air service that these carriers 
are able to offer. Counsel for one group of such applicants 
takes the position that the transportation considered 
should include any service short of the precise service 
already rendered by the certificated air carriers. It is 
contended that unlimited overseas air service should: be 
included, particularly in view of the peculiar needs of 
Alaska for air service. . 

Bureau Counsel contends that the issues proposed by 
the order are very broad in respect to the scope of the 
potential authority to be considered but are limited to 
services that are supplemental in nature and do not con- 
template unlimited service or air transportation com- 
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parable in extent to any basic service presently performed 
by certificated carriers. A number of presently certificated 
carriers contend that the issues should be limited 


42044 


strictly to nonscheduled or irregular transportation serv- 
ices. Those serving Alaska allege that any other pro- 
cedure will result in premature consideration of regular 
Alaska service before the operations recently authorized 
in the U.S.-Alaska Service Case have been afforded oppor- 
tunity to prove their worth. 


The Board’s purpose in this proceeding is to obtain a 
record on the basis of which it can determine whether it 
should authorize, either by exemption or certificate of 
public convenience and necessity, air transportation by 
the Large Irregular Carriers and Irregular Transport 
Carriers. It is our desire to receive evidence upon such 
issues as (1) Whether the Board should establish a new 
class of carriers; (2) Whether any such class should be 
permitted to conduct operations in air transportation that 
may be far greater in scope than those authorized under 
Part 291 of the Economic Regulations; and (3) Whether 
we should issue authorizations based on an area, fre- 
quency, volume, type of service, or fare structure concept. 
On the other hand, we do not intend that this proceeding 
will include a consideration of proposals for the same 
authority as is now held by the regularly certificated air 
carriers. Neither is it our purpose that this shall be a 
full fledged aircoach or air freight case. Consequently, 
we will in this proceeding consider only service that is 
limited or controlled in such a manner as to assure that 
it will be additional and supplemental to the presently 
certificated service and not a mere duplication of such 
service. With the foregoing explanation, the order 
instituting the proceeding will be affirmed with a slight 
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modification to eliminate the reference to the services 
‘‘now conducted”’ by irregular carriers, since this provision 
seems to have been the source of some confusion. 


42045 


The motions with respect to the scope of the transporta- 
tion to be considered also raise the question as to whether 
foreign transportation of persons should be placed in issue. 
Such transportation has been excluded from the existing 
exemption authority of the irregular air carriers. It 
presents a highly complicated problem involving such 
things as relationships between nations and special 
problems with respect to landing rights and admissions of 
persons into other countries. Its addition to the issues 
herein would add substantially to the magnitude and com- 
plexity of the proceeding and is not, in our opinion, neces- 
sary. We will therefore deny the motions to add con- 
sideration of such transportation to the issues of the 


proceeding. 


2. Proposals that the Board sever the applications from 
this proceeding and limit tt to a consideration of rule 
making and investigation matters, but including determina- 
tion of the service required. A number of applicants have 
submitted motions, and requests in the form of proposed 
interpretations by the Examiner, which revolve around 
allegations that the proceeding combines rule making, in- 
vestigation and adjudication functions in an illegal manner 
and that the Board should sever the applications from the 
remainder of the proceeding. These motions propose to 
establish a method of procedure in which the Board would 
first conduct a general investigation to determine the over- 
all policy with respect to the Large Irregulars, the trans- 
portation that it will authorize them to provide, and the 
rules under which such service will be provided. These 
motions request that the Board in a subsequent proceed- 
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ing then consider the applications to provide the service 
needed. It is contended that the Administrative Procedure 
Act sets up certain procedures to be followed in rule 
making and certain others to be followed in adjudication, 
and that it 
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is illegal to combine the two types of proceedings. They 
argue that it is not fair for the Board to determine the 
rules and apply them in the same proceeding but, rather, 
that they should know the transportation that the Board 
finds to be required in order that they may file applications 
thereafter in the light of such determination. Some argue 
that by including the issue of its power in paragraph 1(4) 
of the investigation order, the Board itself has expressed 
doubt with respect to its power to authorize, either by a 
certificate or an exemption, a supplemental service limited 
as to the type of traffic, quality or quantity of service, or 
equipment used. This group argues that if the applications 
remain consolidated, the Board might not be able to make 
the necessary undue burden finding at the end of the pro- 
ceeding if it should desire to issue an exemption, and that 
the Board should not put the applicants to the expense of 
participating in a proceeding that has the possibility of 
such an abortive conclusion. 


‘These moving parties argue that the rules governing the 
admissibility and degree of evidence are different in rule 
making than in adjudication ; that the separation of the pro- 
ceeding will result in expedition of the matter in that the 
parties will more readily agree to the admission of evidence 
and stipulation of material in a rule making proceeding 
than they will if the proceeding includes adjudication of 
their license applications. 


“The certificated air carriers argue generally that the 
Board should not sever the applications as requested but 
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should continue the proceeding as now established so that 
the Board can re-examine and implement policy in a single 
proceeding with a minimum of effort. They argue that an 
applicant for authority to operate in air transportation 
has no right to demand that the 
: 42047 

Board first determine what service is required and then 
invite applications, pointing out that the burden under the 
Civil Aeronautics Act is upon an applicant to indicate 
the service that he desires authority to provide. They 
assert that there is no provision of the Administrative 
Procedure Act or requirement of due process that pro- 
hibits the Board from exercising rule making and ad- 
judicatory functions in the same proceeding. It is pointed 
out that the Board in the Air Freight Forwarder Case 
determined the policy and passed upon the applications in 
the same proceeding and that the Board frequently acts 
on matters of policy in determining applications for operat- 
ing authority. Referring to the concern over the possible 
lack of statutory authority of the Board to issue certificates 
or exemptions for limited service, it is argued that separa- 
tion of the proceeding would postpone and not solve this 
problem and that the Board’s power will not change re- 
gardless of the method of procedure followed in this case. 


Bureau Counsel takes the position that the proceeding 
combines rule making and adjudication but that there is 
nothing in the proceeding as now set up that takes away 
any safeguards that the Administrative Procedure Act 
insures applicants in passing upon their applications. 
Bureau Counsel contends that, should the question arise, 
the Examiner can at the hearing receive evidence on the 
basis that it be limited on the various issues presented. 
Bureau Counsel sees no legal infirmity in the course of 
proceeding contemplated by the present order. 
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ing then consider the applications to provide the service 
needed. It is contended that the Administrative Procedure 
Act sets up certain procedures to be followed in rule 
making and certain others to be followed in adjudication, 
and that it 


42046 
is Wlegal to combine the two types of proceedings. They 
argue that it is not fair for the Board to determine the 
rules and apply them in the same proceeding but, rather, 
that they should know the transportation that the Board 
finds to be required in order that they may file applications 
thereafter in the light of such determination. Some argue 
that by including the issue of its power in paragraph 1(4) 
of the investigation order, the Board itself has expressed 
doubt with respect to its power to authorize, either by a 
certificate or an exemption, a supplemental service limited 
as to the type of traffic, quality or quantity of service, or 


equipment used. This group argues that if the applications 
remain consolidated, the Board might not be able to make 
the necessary undue burden finding at the end of the pro- 
ceeding if it should desire to issue an exemption, and that 
the Board should not put the applicants to the expense of 
participating in a proceeding that has the possibility of 
such an abortive conclusion. 


“These moving parties argue that the rules governing the 
admissibility and degree of evidence are different in rule 
making than in adjudication ; that the separation of the pro- 
ceeding will result in expedition of the matter in that the 
parties will more readily agree to the admission of evidence 
and stipulation of material in a rule making proceeding 
than they will if the proceeding includes adjudication of 
their license applications. 


The certificated air carriers argue generally that the 
Board should not sever the applications as requested but 
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should continue the proceeding as now established so that 
the Board can re-examine and implement policy in a single 
proceeding with a minimum of effort. They argue that an 
applicant for authority to operate in air transportation 
has no right to demand that the 
f 42047 

Board first determine what service is required and then 
invite applications, pointing out that the burden under the 
Civil Aeronautics Act is upon an applicant to indicate 
the service that he desires authority to provide. They 
assert that there is no provision of the Administrative 
Procedure Act or requirement of due process that pro- 
hibits the Board from exercising rule making and ad- 
jadicatory functions in the same proceeding. It is pointed 
out that the Board in the Air Freight Forwarder Case 
determined the policy and passed upon the applications in 
the same proceeding and that the Board frequently acts 
on matters of policy in determining applications for operat- 
ing authority. Referring to the concern over the possible 
lack of statutory authority of the Board to issue certificates 
or exemptions for limited service, it is argued that separa- 
tion of the proceeding would postpone and not solve this 
problem and that the Board’s power will not change re- 
gardless of the method of procedure followed in this case. 


Bureau Counsel takes the position that the proceeding 
combines rule making and adjudication but that there is 
nothing in the proceeding as now set up that takes away 
any safeguards that the Administrative Procedure Act 
insures applicants in passing upon their applications. 
Bureau Counsel contends that, should the question arise, 
the Examiner can at the hearing receive evidence on the 
basis that it be limited on the various issues presented. 
Bureau Counsel sees no legal infirmity in the course of 
proceeding contemplated by the present order. 
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The purposes of this proceeding go primarily to a deter- 
mination of what, if any, air transportation by the Large 
Irregular Carriers and Irregular Transport Carriers the 
Board should authorize, by whom it should be provided, 
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and the terms and conditions under which it should be 
provided. The Board has pointed out that there has been 
no formal investigation since 1946 involving hearings with 
. respect to the services performed by the Irregular Air 
Carriers and Irregular Transport Carriers and that there 
are pending numerous applications for individual exemp- 
tion orders and for amendment of existing individual 
exemption orders, and has concluded that these and re- 
lated matters should be handled in a single consolidated 
proceeding. This is not so different from other proceedings - 
before the Board involving the grant of operating 
authority as the categorical statements of some applicants 
would indicate. Ordinarily the Board considers the pro- 
posals of applicants for such authority, and in the light 
of the evidence and argument, including that submitted 
by the applicants and intervenors who support or oppose 
the applications, makes findings and determinations on 
such matters as the requirements for air transportation, 
the persons that should provide the transportation, if any, 
that is found required, and the terms and conditions under 
which such transportation should be provided. Using its 
discretion, the Board consolidates applications for like 
services. In such cases as the Air Freight Case, 10 CAB. 
572 (1949), and the Air Freight Forwarder Case, 9 
C.A.B. 473 (1948), the Board has considered whole classes 
of air service in one proceeding. What characterizes the 
present proceeding is the magnitude and complexity of 
the problems rather than some unprecedented and unusual 
approach to handling of the matter. 
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After consideration of the contentions of the various 
parties we are not persuaded to alter our original con- 
clusion and we therefore reaffirm our intention to dispose 
of the issues in a single, consolidated proceeding. 

42049 
Although the proceeding is large and complex we believe 
it can most expeditiously and satisfactorily be handled 
as a single, consolidated proceeding. With respect to the 
legal contentions advanced, and without attempting to de- 
cide whether the proceeding involves any case or cases of 
adjudication subject to sections 5, 7 and 8 of the Adminis- 
trative Procedure Act, we know of no provision of that 
Act or the Civil Aeronautics Act, or any requirement of 
due process, which has the effect of prohibiting or prevent- 
ing the Board from combining ‘‘rule making”’ and ‘‘ad- 
jadication’’ in the same proceeding. The fact that we may 
afford greater procedural safeguards on some issues than 


the parties are legally entitled to can scarely be thought 
to invalidate the Board’s action thereon. We conclude 
that this approach will be conducive to the ends of justice 
and the proper dispatch of the Board’s business. 


In the light of the foregoing conclusions, we find that the 
above-discussed motions to sever should be denied. 


3. Proposals that several separate proceedings be estab- 
lished covering different types of carriers. Certain apph- 
cants request that the proceeding be divided into several 
separate proceedings by type of carriers, ie., (a) carriers 
whose individual exemption applications have been denied, 
(b) carriers whose applications have not been acted on, and 
(c) carriers which have had applications for individnal 
exemptions granted. It is argued that they have varying 
interests and should not have to participate in the same 
proceeding. Bureau Counsel and the certificated carriers 
oppose, on the ground that it would be an unnecessary and 
wasteful duplication. 
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We believe that the problems are too closely related and 
that there are too many common facts to justify separate 
handling with the resulting 
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duplication of evidence and effort. Accordingly, we will 
deny these requests. 


4, Proposals that proceedings on all certificates of cer- 
tificated intervenors be reopened. If the separation dis- 
cussed in paragraph No. 3 is not made, counsel move that 
the Board reopen all the cases in which the Board has 
granted certificates since 1938 to the certificated intervenors 
and re-examine the whole question of air service more 
thoroughly. The certificated carriers oppose, alleging 
frivolity, lack of power in the Board, and that the requests 
represent primarily a retaliatory delaying tactic. In the 
light of the scope and purpose of the proceeding, these 


seem to be frivolous requests warranting no discussion. 
Accordingly, they will be denied. 


5. Proposals that the Board direct the Examiner to ea- 
clude from the proceeding any evidence with respect to 
violations prior to September 21, 1951, for the purpose of 
determining the respective applicants’ fitness, willingness, 
and ability, or trustworthimess. A number of applicants 
move that the Board direct the Examiner to exclude from 
the proceeding any evidence with respect to violations 
prior to September 21, 1951, the date of the Board’s order 
of investigation herein. 

Under the Board’s decisions in the past and under court 
decisions, evidence of violations of law or regulations by 
an applicant is relevant in a proceeding on an application 
for operating authority.1 Such evidence, when received, 

1 Hawaiian Intraterritorial Service, 10 C.A.B. 62 (1948). Arisona-New 


Mexico Case, 9 C.A.B. 85 (1948). “OKO, Inc. Vv. Federal Communications 
Commission, 153 F. 2d 623 (1946). 
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does not necessarily set up a bar to grant of an applica- 
tion, but is to be weighed and considered by the regulatory 
agency in the light of all the circumstances. The appli- 
cants set forth two principal contentions in support of 
their position that past violations should not be considered. 
First, they 
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argue that the Board by its order of investigation in- 
tended to give the Large Irregular Carriers amnesty on 
all past offenses. Second, they argue that if such viola- 
tions should be considered, the effect of the new look that 
the Board is presumably giving to the problem will be 
canceled. 


As we have indicated before,” the Board has not granted 
any general amnesty under which all past offenses are 
completely forgiven and forgotten. However, the Board 
will not be prevented from re-examining the entire situa- 
tion here under review by virtue of considering unfavor- 
able as well as favorable evidence with respect to parti- 
cular applicants. Evidence of past violations will be only 
one factor to be considered, and the receipt of such evi- 
dence will not require unfavorable action on an applica- 
tion. On the contrary, we will grant or deny the appli- 
cations on the basis of all the facts before us. Any ap- 
plicant against which evidence of violations is produced 
may be assured that we will be receptive of any show- 
ing that it may make which will indicate that under all 
the circumstances we should accord little or no weight to 
the evidence of violations, or that there are overbalancing 
considerations of public interest. However, in the interest 
of conducting a comprehensive and objective investigation 
into all pertinent facts, the Board would not be justified 


2 Air Transport Associates, Inc., Opinion ae for reconsidera- 
tion, Order Serial No. E-5877, decided Noreater 26, 195 
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at this time in issuing the directive that these applicants 
request, and the motions will to this extent be denied. 


6. Proposals that the Board issue a blanket order stay- 
ing all enforcement cases involving the applicants during 
pendency of this proceeding. Some of the applicants have 
asked Board ruling staying pending enforcement cases. 
They allege that the Board has offered them amnesty on 
past violations and contend that all cases covering events 
prior to September 21, 1951, should be stayed. 
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In our opinion denying petition for reconsideration in 
the Air Transport Associates, Inc., enforcement proceed- 
ing, we had occasion to consider and restate the Board’s en- 
forcement policy pending disposition of Docket No. 5132.* 


Ibid. In its opinion the Board said: 

| ¢¢We have not, as respondent erroneously asserts, issued cease and desist 
orders rather than revocation orders so that a carrier might continue its op- 
erations until it could be determined whether certificate authority should be 
granted to it, nor did we authorize a operations by the freight carriers 
pending decision in the Air Freight because of any finding that such 
carriers were in violation of the Act. The enforcement action by the Board 
with to Alaska Airlines, a certificated carrier, is in no wise anal 
to the situations here involved, nor was the character of the violations there 
involved the same as those here presented. 
| ¢¢Respondent contends that the setting aside of the order denying the ap- 
plication for individual exemption by Modern Air Transport, and the con- 
solidation of that application with the recently instituted proceeding involving 
all such exemption applications, including respondent’s, also represents in- 
equality of treatment since Modern is allowed to continue operations whereas 
respondent is not. The proceedings upon Modern’s exemption application 
were not enforcement proceedings. The setting aside of the order denying 
Modern’s application for individual exemption does not mean that Modern 
is thereby reli of compliance with the requirements of the Act and the 
Board’s regulations, or that it will be treated any differently than other large 
irregulars in regard to enforcement thereof. é will not countenance the 
continuation of illegal operations pending the disposition of applications for 
individual exemptions in Docket 5132, and we have not, as in the 
papers filed, extended any general ‘amnesty’ toward flagrant violators of the 
Act. On the contrary, we have previously announced publicly, and hereby 
reiterate, that we will proceed with the enforcement of existing requ‘rements 
jn the usual manner. is means that we will, before instituting an enforce- 
ment proceeding, examine all of the facts relating to a carrier’s operations 
up to the date of oe such a proceeding, and revoke operating eT 
in those cases where the facts disclose continuing flagrant violations whi 

i cooeeass in order - achieve mocuspliance with the — and 
regulations. This procedure followed oe to respondent. 
(See also the Board’s press release of September 21, 1951.) 
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In the light of this declared policy, we will deny the motions 
for a general stay of all enforcement proceedings. 


42053 


7. Proposals that the Examiner be instructed to disre- 
gard all previous rulings, decisions and interpretations, 
with respect to the type of operations permitted Large Ir- 
regular Air Carriers. A number of applicants move that 
the Board instruct the Examiner to ignore all previous 
rulings, decisions, and interpretations with respect to the 
type of operations permitted Large Irregular Air Carriers. 
They argue that the Board’s opinions have been generally 
unfavorable to Large Irregular Carriers. They point out 
that the Board’s Investigation Order includes a statement 
that there have been numerous and significant changes in 
conditions since the 1946 order in the last investigation 
of nonscheduled air service. They contend that the Board 
has offered amnesty to Large Irregular Carriers. For 
these reasons, they conclude that prior opinions must not 
be considered binding on the Examiner as to what can or 
cannot be done under existing or amended regulations, and 
argue that the Board should direct the Examiner accord- 
ingly. 

The certificated carriers oppose these motions on the 
grounds that it would be prepostorous to ignore all pre- 
vious orders and decisions and would 
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require the Examiner to go into uncharted waters and 
would deprive him of a starting point. They argue that 
any repudiation of previous orders should be done only 
after a record is made indicating that such action should 
be taken. 

There are two aspects of the problem here presented. 
First, there is the question of determining future policy. 
Here, past decisions will not be controlling and the policy 
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for the future will be determined on the basis of all the 
facts presented in this proceeding. The second aspect 
concerns the appraisal of past experience and activity in 
the light of, among other things, the rules, regulations, 
and decisions applicable thereto. Obviously, the Board 
cannot, in effect, retroactively change its past decisions in 
the manner here proposed with respect to this aspect. 
The Board intends in this proceeding to re-examine its 
policy with respect to the service considered herein, with 
the purpose of attuning our regulatory activity to the find- 
ings we make as a result of this examination. In such a 
re-examination, it is obvious that the Board should look 
at such things as what has happened in the past, what its 
regulations and interpretations thereof have been, what 
the possibilities are if different regulations or policies 
should be adopted, and in the light of such an analysis, 
reach a decision as to what the future policy should be. 
We emphasize that we expect in this proceeding to make 


a comprehensive appraisal of the problems presented and 
the fact that there was in effect any particular regula- 
tion or rule in the past is by no means conclusive as to 
what course of action we take in this proceeding with 
respect to the future. To assist us in this appraisal, we 
desire to receive the views of all parties as to what regula- 
tions and requirements we should establish for the 


future. However, we cannot find any sound basis for is- 
suing a directive such as here requested. 


8. Requests that termination of the existing exemptions 
be excluded from the issues of the proceeding. A number 
of applicants that are Large Irregular Carriers holding 
letters of registration under Part 291 of the Economic 
Regulations ask that the Board find that the proceeding 
cannot lawfully terminate existing exemptions of these 
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carriers. They contend that their filing of an exemption 
application was a defensive filing, that denial of this ap- 
plication is in effect a revocation of a license, that a license 
can be revoked only in the manner set forth in Section 
9(b) of the Administrative Procedure Act, that this method 
has not been followed and therefore the Board would be 
illegally terminating the exemptions. 

Several applicants that hold individual exemptions (Ir- 
regular Transport Carriers) contend that they have gone 
through a proceeding and made a showing sufficient to ob- 
tain an individual exemption and that it is unfair to make 
them do this over again. 

American Airlines contends that the proceeding should 
inelnde all issues relating to irregular air carriers and that 
the Board should specifically put in issue, (1) termination 
of all outstanding authority to operate claimed by any 
Large Irregular Carrier or Irregular Transport Carrier; 


(2) the question whether any exemption now held by Ir- 
regular Transport Carriers should be renewed upon expira- 
tion; and (3) that the Board should serve notice that it 
would consider the record herein in acting on any renewal 
requests of the Irregular Transport Carriers and will con- 
solidate such requests herein if such consolidations will 
not result in undue delay of the proceeding. 


42056 

On April 13, 1949, the Board terminated as of June 20, 
1949, the blanket exemption previously granted by Part 
291 of the Economic Regulations to large irregular car. 
riers. Simultaneously, however, the Board provided that 
any large irregular carrier who by a specified date made 
application for an individual exemption to engage in ir- 
regular air transportation might continue operations to 
the extent authorized by Part 291 until the Board had 


4 i Serial Number ER-142 April 1949, effective Ma 
Apa nore » adopted pril 13, ? ve iy 
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acted upon its application. It is these applications which 
the Board has by paragraph (2) of its order consolidated 
in this proceeding. Thus, insofar as the large irregular 
carriers named in such paragraph are concerned, their 
present exemption authority to conduct irregular opera- 
tions will expire on the effective date of Board action 
granting or denying their applications for individual ex- 
emptions. If a new operating authority is granted herein 
the carrier may operate thereunder; if not, the carrier will 
have to terminate its operations. This proceeding appears 
clearly to be the appropriate place to hear and determine 
“ssnes as to whether the public interest requires the ex- 
tension, enlargement, or termination of any existing au- 
thority to conduct irreglar operations. 

" Hence, it should be clearly understood by all parties 
to the proceeding that the Board considers that the issues 
in this proceeding include the possibility that at its close 
the Board may deny the applications of the Large Ir- 


regular Carriers and enter such further orders as may be 
necessary to terminate any operating rights which derive 
from Part 291 or any amendment thereof. Whether the 
Board will do so, of course, will depend upon the findings 
made and conclusions reached upon the basis of the record 
in the proceeding. 


42057 
| ‘The Irregular Transport Carriers are in a different posi- 
tion. They have filed for and received individual exemp- 
tions. These exemptions by their wording run for specified 
‘periods. Most of these applicants are engaged in relatively 
‘small operations and their exemptions will in any event 
expire within the next year or two and the overall picture 
will not be affected greatly by allowing the exemptions to 
continue to the expiration date. Considering all the cir- 
‘cumstances, we do not believe that the present proceeding 
should put in issue the question whether these exemptions 


32 





(42057, 42058) 


will continue in effect until the date specified therein. On 
the other hand, we believe that we should in this proceed- 
ing determine whether these exemptions should be renewed. 
Thus, the consolidation herein of the applications of the 
Irregular Transport Carriers does not jeopardize the con- 
tinued existence during the stated period of the specific 
exemptions already granted, but these applicants may be 
granted larger or renewed authorizations if found justified, 
and the terms, limitations, and conditions applicable to 
their exemptions may be amended in connection with any 
such enlargement or renewal. 

Summarizing, the existing exemptions of the Fangs Ir- 
regular Carriers named in paragraph (2) of the Board’s 
order will continue in effect until the Board has in this 
proceeding disposed of their respective applications for 
individual exemptions, the individual exemptions hereto- 
fore granted the Irregular Transport Carriers named in 
paragraph (3) of the Board’s order will continue in effect 
at least for the period now specified by 
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the order granting each such individual exemption, and 
for any such additional period as may be required to dis- 
pose of the issue of renewal of such individual exemptions 
in this proceeding, and this proceeding concerns primarily 
the question of what transportation, if any, the applicants 
should be authorized to provide in the future. Our 
amended order should be read in the light of this clarifi- 
cation. 


9. Proposals that the operating authority of Large Ir- 
regulars and Irregular Transport Carriers be wmcreased 
during pendency of this mvestigation. Several applicants 
move for change of their status during the course of the 
hearing. Some ask for clarification of the status of Part 
291 of the Economic Regulations, and seek information 
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as to what Board regulations and interpretations as to 
regularity and frequency remain in effect. Some request 
that the Board permit each Large Irregular to operate as 
many flights as its maximum during any four consecutive 
weeks of 1950 or 1951, or 15 round trips on each segment, 
whichever is greater. They rely on the changed conditions 
referred to in the Board’s order, the report of the Senate 
Small Business Committee, and their allegation that this 
is a situation similar to that confronting the Board when 
it exempted freight carriers while their certificate apph- 
eations were being processed. 

The certificated carriers oppose the higher frequency 
request, contending that it would be an unreasonable and 
unprecedented procedure that would by abrupt adminis- 
trative fiat wipe out the channels and limitations of the 


42059 
Civil Aeronautics Act. They argue that the Board cannot 


authorize violation of the Act. 

We conclude that the motions to increase the frequency 
authorized should be denied on the grounds, substantially 
as stated by Bureau Counsel, that its grant would (1) 
freeze possible gross violations into authorization for a 
prolonged period, (2) create inequities between carriers 
based on degree of prior violations, (3) confuse and hamper 
enforcement of existing regulations, and (4) jettison the 
Board’s carefully developed regulatory program before 
adequate opportunity for considered revision. 

“With respect to the regulations and interpretations as 
to regularity and frequency now in effect, it should be 
pointed out that the provisions of Part 291 relating to 
regularity and frequency have not been repealed or 
amended. The so-called ‘‘3- and 8-trip’”’ regulation, which 
was adopted by the Board on March 2, 1951 (Regulation, 
Serial No. ER-159) has never become effective. As a re- 
sult, the Large Irregular Carriers are and always have 
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been subject to the regularity and frequency restrictions 
set forth in Part 291. The Irregular Transport Carriers, 
of course, are subject only to the provisions of their in- 
dividual exemption orders. By the terms of the Board’s 
order of September 21, 1951, Order Serial No. E-5721, the 
“*3- and 8-+trip’’ limitation in such individual exemption 
orders was suspended. 

10. Requests that records im individual exemption pro- 
ceedings consolidated herem be excluded from considera- 
tion im this proceedmg insofar as concerns matters made 
of record prior to the consolidation. Paragraphs 2 


and 3 of the Board’s order of September 21, 1951, order 
that specified ‘‘applications’’ be reopened. Dispute has 
arisen as to the meaning of these paragraphs. Several ap- 
plicants move that the records in these cases, including evi- 


dence, examiner’s reports, ete., should not be considered 
herein, on the ground that the applications only were con- 
solidated, that consolidation of the records will bring in a 
large volume of record that will not help to decide the case, 
will becloud the issues, and that should not be considered 
because of changed conditions. Some contend that their 
use would be illegal-except as against the applicant in the 
previous exemption case. Certificated carriers argue for 
consideration of these records on the ground that they are 
relatively fresh, and that the time and effort of developing 
these records should not be abandoned. Bureau Counsel 
contend the entire proceeding in each docket listed in para- 
graphs 2 and 3 has been consolidated herein and the entire 
records in these proceedings are part of the record herein. 
He further argues that insofar as said records antedate the 
Board’s order of September 21, 1951, they are binding upon 
parties herein only to the extent they were parties to the 


individual proceedings. 
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It was our intent by paragraphs Nos. 2 and 3 of the 
order to consolidate for consideration in this proceeding 
the application and the entire record thereon in each of 
the individual proceedings. It would not appear reason- 
able to abandon the evidence already adduced with respect 
to the applications or the other matter of record in these 
p . These records are of relatively ‘recent date 
and might in that event have to be prepared all over again 
in large measure. At the same time, the contention ap- 
pears sound that 
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the matters made of record prior to September 21, 1951, 
will as a matter of law be binding only to the extent per- 
sons were parties to the particular individual proceeding 
prior to that date or were on notice that their interests 
might be adversely affected by the proceeding. But it is 
also our purpose that the applicants and other parties be 
afforded an opportunity to make additional presentations 
of evidence and argument with respect to these applica- 
tions. We conclude that the entiré proceedings should be 
consolidated. We will amend our order of September 21, 
1951, by inserting the words “‘the proceedings on”’ in para- 
graph 2 before the words ‘‘the pending applications’’ and 
in paragraph 3 before the words ‘“‘the followimg ap- 
plications.”’ 


11. Proposals that the Board amend tts order so as to 
remove all questions relating to certificates from the pro- 
ceeding. Bureau Counsel moves to amend the order of 
September 21, 1951, so as to remove from the proceeding 
all questions and issues concerning the issuance of cer- 
tificates of public convenience and necessity. Counsel 
would amend the order by striking paragraphs Nos. 1(4) 
and 4 and amending paragraphs 1(5) and 1(7). Such 
action is recommended on the ground that it would (1) 
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shorten and simplify the proceeding, (2) eliminate unneces- 
sary and fruitless controversies, (3) reduce the burden on 
the parties, and (4) give sharper and more realistic focus 
to the proceeding. 

Certain applicants oppose, giving as reasons that some 
members of the Board have indicated at oral arguments 
an opinion that the only proper method of obtaining author- 
ity for the service wanted is by application for 
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certificates, that the Board denied certificates for unlimited 
operating authority in the Transcontmental Coach-Type 
Case, but deferred decision as to limited authority and the 
Board may find that these or other applicants should be 
issued certificates for limited service, that it may be pos- 
sible herein to devise a method of certificating limited serv- 
ice in spite of the provisions of Section 401(f), and that 
there is danger that the Board could not at the end of the 
proceeding exempt because it could find no undue burden, 
thus leaving the Board powerless to authorize needed serv- 
ice if it removed the certificate issue. 

We believe that the Board should set up this proceeding 
in such a manner that we can make a complete re-examina- 
tion of matters concerning the transportation to be con- 
sidered and that we should at the time of final decision be 
able to effect new authorizations, either by way of exemp- 
tion or certificate, if the evidence indicates that exercise of 
our duties under the Civil Aeronautics Act requires such 
authorization. One possible finding at that time would be 
that service should be authorized by certificate or cer- 
tificates. Exclusion of the certificate issue from the pro- 
ceeding would entail the possibility of leaving us power- 
less to implement our findings when the end of this pro- 
ceeding is reached, thus requiring still further proceedings. 
Accordingly, we do not believe that the proposed exclusion 
is justified, and we will deny the motion. 
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12. Requests for clarification of relationship of the Trans- 
continental Coach-Type Service Case to the present pro- 
ceeding. Some of the applicants present this question on 
motion to the Board for a ruling. As indicated by the 
Board in its opinion, the Transcontinental Coach-Type 
Case, Docket No. 3397 et al., decided November 7, 1951, was 
concerned mainly with unlimited rather than 


limited service. Part of that case concerned with limited 
transportation was deferred for later decision. It is an 
entirely separate proceeding from the proceeding in Docket 
No. 5132, although the deferred portion of the Coach Case 
may be decided simultaneously with the present proceeding. 


13. Motions that paragraph 4 of the order, in which the 
Board deems the exemption applications consolidated by 
paragraphs Nos. 2 and 3 amended so as to request cer- 


tificates of public convenience and necessity, be stricken. 
American Airlines moves that the paragraph be stricken 
as invalid, on the ground that Section 401(b) of the Civil 
Aeronautics Act requires certificate applications to be in 
writing, and that the Board cannot convert an exemption 
application into a certificate application by the method con- 
templated here. Several applicants agree with American’s 
contention of lack of power in the Board for this amend- 
ment, and argue that they should be permitted to file new 
or amended applications for certificates. 

- Upon further consideration, we conclude that it would be 
a better procedure to strike paragraph No. 4 from the order 
and to permit the applicants who have requested exemp- 
tion orders to file further applications requesting cer- 
tificates insofar as such persons desire certificate proposals 
to be heard herein. To be consolidated herein, such appli- 
cations shall request authority for operations within the 
scope of this proceeding, i. e., additional and supplemental 
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air transportation controlled or limited as previously indi- 
cated herein, and shall be filed in conformity with Part 201 
of the Board’s Economic Regulations. Among other re- 
quirements, this regulation provides that separate cer- 
tificate applications must be filed for (1) authority to serve 
any point outside the continental United States and (2) 


authority to engage in air transportation between points 
in the continental United States. In view of the above 
indicated action, it does not appear necessary at this time 
to determine whether we would have the legal power to 
act in the manner contemplated by paragraph No. 4 of our 
order of September 21, 1951, as presently constituted. Our 
order herein will provide an appropriate time within which 
such applications should be filed. 


14. Motion that the order instituting this proceedmg be 
vacated and the Board continue handling the individual 
exemption applications m separate proceedmgs. Eastern 
moves that the Board take the above action, on the ground 
that the conduct and tactics of attorneys representing the 
irregular carriers at the prehearing conference and their 
statements in papers filed since then have showed clearly 
that they do not propose to cooperate with the Board in 
the conduct of the proceeding. Eastern argues that there 
is no legal requirement that compels the present proceeding 
and that the applicants’ recalcitrance will render it a 
waste of time and money. Some of the applicants answer, 
in opposition, to the effect that they have raised only im- 
portant questions and have not evinced non-cooperation. 

We have concluded from the facts and circumstances at 
our disposal that this proceeding should be conducted. It 
would not appear that recalcitrance of counsel should 
deter us from instituting and conducting such proceedings 
as we find appropriate in fulfilling the duties assigned to 
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us. under the Civil Aeronautics Act. We are still of the 
opinion that we should conduct the present proceeding. 
Of course, the expeditious handling of a proceeding with so 
many parties and so many complex and contested issues 
as this requires the cooperative efforts of all concerned. 
Accordingly, if it should 
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develop that we are presented with a situation where co- 
operation is withheld to such an extent as to render 
infeasible the further conduct of this consolidated pro- 
ceeding, we will not hesitate to take such action as seems 
appropriate. However, the present motion to vacate will 
be denied. 


15. Requests that the Board hear oral arguments on the 
various motions. Some of the applicants have requested 
opportunity to present brief or oral argument on the 
respective motions, contending that the proceeding is of 


grave importance and that the procedures to be followed 
should be carefully planned in order to arrive at a result 
to best serve the public interest and avoid further litiga- 
tion. The various parties have filed several hundred pages 
of motions, petitions, and requests for interpretation, 
with their reasons in support thereof. It would seem 
probable that all important contentions have been 
presented. Oral argument or receipt of briefs would 
result in considerable delay and does not appear necessary, 
and we will not grant these requests. 


Accorprnety, Ir Is OnpEREp 


1. That the Board’s Order Serial No. E-5722, dated 
September 21, 1951, be amended as follows: 

(a) By amending paragraph numbered ‘‘1(1)’’ to read 
‘Is there a need for air transportation services (except 
for foreign air transportation of persons) by the Large 
Irregular Carriers and Irregular Transport Carriers in 
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addition to and supplemental to services performed by the 
carriers holding certificates of public convenience and 
necessity (hereinafter called the ‘certificated carriers’).”’ 


(b) By substituting for the first three lines of paragraph 
numbered ‘‘2’’, the followimg: ‘‘That there are hereby 
consolidated into this proceeding the proceedings on the 
pending applications for individual exemption orders filed 
by the following Large Irregular Carriers, as follows:”’ 


(c) By substituting for the first two lines of paragraph 
numbered ‘‘3’’ the following: ‘‘That the proceedings on 
the following applications for individual exemption orders 
be and they hereby are reopened and consolidated into this 
proceeding :”’ 


(d) By substituting for the last four lines of paragraph 


numbered ‘‘3”’ the following: ‘‘Provided: that there shall 
be excluded from the issues in such reopened proceedings 
listed in this paragraph 3 any diminution in the period of 
authorization provided in the individual exemption orders 
issued to the applicants, but that the grant of larger 
authorization, and the question of renewing these exemp- 
tions upon the same or different terms shall be considered.”’ 


(e) That the present paragraph numbered ‘‘4’’ be 
deleted. 


2. That the applicants for individual exemption orders 
listed in paragraphs 2 and 3 of Order Serial No. E-5722 of 
September 21, 1951, may within 15 days from the date of 
this order file applications for certificates of public con- 
venience and necessity to engage in air service within the 
scope of this proceeding as defined by this opinion and 
order; and that all such 
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applications filed in conformity with Part 201 of the 
Economic Regulations within the time specified will be con- 
solidated in this proceeding by appropriate further order. 


3. That the motions, petitions, and requests set forth 
in Appendix 1 be and they are denied except to the extent 
granted by the clarification and interpretations set forth 
in our opinion or the amendments made in this order. 


| Nyrop, Chairman, Ryan, Adams, and Gurney, Members 
of the Board, concurred in the above opinion and order. 
eee Member, did not take part in the decision. 


/s/ M. C. Moutzican 


M. C. Mulligan 
Secretary 
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APPENDIX 1 


Mortons anp Perrrions To THE Boarp 


Description of Document Date Filed 


. Motion of American Airlines, Inc., 

to Amend Order November 8, 1951 

Motion for Amendment of 

Twentieth Century Airlines, Inc, 

et al November 8, 1951 
Petition to Amend of Air Trans- 

port Associates November 8, 1951 

Motion for Amendment of U. S. 

Overseas Airlines, Inc. November 8, 1951 
. Motion for Clarification of Issues 

of Aircoach Transport Association November 9, 1951 
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. Petition of American Air Trans- 
port, Inc., for Interpretation of 
Economic Regulations 


- Motion of American Air Trans- 
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November 9, 1951 


port, Inc., for Clarification of Issues November 9, 1951 


Motion for Amendment of The 
Unit Export Co., Ine. 


. Motion to Amend of Seaboard & 


Western Airlines, Inc. 

. Additional Proposed Issues of 
Seaboard & Western Airlines, Inc. 
Motion for Amendment of Arnold 
Air Service, Inc. 

Motion for Amendment of Southern 
Air Transport, Inc. 

Motion of Eastern Air Limes to 
Vacate or Amend 

. Motion of U. S. Aircoach to Make 
Certain 

Motion of U. S. Aircoach to Sever 
Proceeding 

Motions for Amendment of Cah- 
fornia Air Charter, Inc., et al. 


- Answer of Burean Counsel to 


Motions to Amend of The Unit 
Export Co., et al. 


. Answer of Bureau Counsel to 


Petition of American Air Trans- 
port for Interpretation of 
Economic Regulations 


. Answer of Bureau Counsel to 


Motion of Seaboard & Western to 
Amend 
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November 9, 1951 
November 13, 1951 
November 13, 1951 
November 8, 1951 
November 8, 1951 
November 9, 1951 
November 9, 1951 
November 9, 1951 


November 14, 1951 


November 15, 1951 


November 15, 1951 


November 15, 1951 
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= Notification that Twentieth Cen- 

tury Airlines, Inc. et al, join in 

motion of Seaboard and Western 

to amend and the Petition of 

American Air Transport for Inter- 

pretation November 15, 1951 
1. Comments of Alaska Airlines on 

Petition of Air Transport 

Associates to Amend November 15, 1951 

Reply of American Air Transport, 

Inc., to Motions for Clarification 

and Amendment November 16, 1951 
. Comments of American Airlines 

on Motions to Board November 15, 1951 

Answer of Pacific Northern Air- 

lines, Inc., to Petition of Air Trans- 

port Associates November 16, 1951 
. Memo of Opposition of TWA to 

Motions to Amend November 16, 1951 
. Motion of Bureau Counsel to 

Amend Order November 16, 1951 

7. Answer of Pan American World 

Airways, Inc, to Motions to 

Amend November 16,1951 
. Answer of Modern Air Transport, 

Inc., et al. to Motion of American 

Airlines to Amend November 19, 1951 
. Answer of Modern Air Trans- 

port, etc., to motion of Eastern 

Air Limes to Amend November 21, 1951 
. Answer of Eastern Air Lines, Inc., 

to Motions and Petitions November 19, 1951 

Answer of United Air Lines to 

Motions to Amend _ November 19, 1951 
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Comments of California Air Char- 

ter, Inc., et al, etc, on Burean 

Counsel’s Motion to Amend November 27, 1951 
. Petition of Standard Air Cargo to 

be excluded October 31, 1951 

Petition of S.S.W., Inc., to be excluded October 31, 1951 
- Requests of Blatz Airlines, Inc., November 1, 1951, 

for non-participation and November 26, 1951 
- Answer of United Air Lines, Inc., 

to Petitions of S.S.W., Inc, and 

Standard Air Cargo November 29, 1951 
- Answer of Transocean Airlines to 

Motion of Bureau Counsel December 7, 1951 
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APPENDIX 2 
Supmissions To Exammvrr? 
Description of Document Date Filed 


- Statement of Transocean Air Lines 

on Issues Arising at Prehearing 

Conference November 6, 1951 

Request of American Airlines, Inc., 

for Ruling November 6, 1951 
- Request of Bureau Counsel for 

Interpretative Rulings November 6, 1951 
. Request of Overseas National Air- 

ways for Interpretation November 7, 1951 
. Request for Interpretations of 

Peninsular Air Transport, et al November 7, 1951 

Proposed Interpretations of 

American Air Transport, Inc. November 7, 1951 





1 The Board has considered the contents of these requests to the Examiner 
Board. ‘The Basalt oom, also raised by the motions and peti 
Board. The Examiner of course, make appropriate rulings on 
other matters in these submissions. : an 
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7. 
8. 
9. 
10. 


11. 


Request for Clarification and Inter- 


pretation of Hastern Air Lines, Inc. November 


Proposed Interpretations of Air 
Cargo Express, Inc. 

Proposed Interpretations of Air 
Transport Associates, Inc. 
Proposed Interpretations of 


- Johnson Flying Service, Inc. 


Additional Issues Proposed by Air 
Transport Associates, Inc. 
Proposed Interpretations of 


- Monarch Air Service 


Submissions of Conner Air Lines, 


Ine. 

Request for Interpretation of 
Twentieth Century Airlines, Inc., 
et al 


. Bequest for Interpretation of Air 


Service, Inc., et al. 
42071 


. Requests for clarification and 


determination, of Modern Air 
Transport, Inc., et al 


17. Request for Interpretation of Cali- 


fornia Air Charter, Inc., et al. 


- Comments with respect to Inter- 


pretations — Overseas National 
Airways, et al. 


. Comments of Peninsular Air 


Transport, et al. on rulings re- 
quested by Bureau Counsel 


. Comments of American Airlines on 
Requests for Interpretative Ralings November 14, 1951 
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November 


November 


November 


November 


November 


November ) 


November 


November 


November 9, 1951 


November 9, 1951 


November 13, 1951 


November 14, 1951 
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. Comments of Pacific Northern Air- 

lines, Inc., on Requests for Clari- 

fication November 15, 1951 
- Comments of TWA on requests for 

Clarification of Issues November 15, 1951 
. Response of Eastern Air Lines 

to Requests for Clarification and 

Interpretation November 15, 1951 

Comments of City of San Diego on 

Proposed Interpretations November 16, 1951 
. Comments of Western Air Lines 

on Proposed Interpretations November 16, 1951 
. Comments of Bureau Counsel on 

Requests of Eastern and others for 

Interpretations November 15, 1951 
- Reply of United Air Lines to 

Requests for Interpretations November 19, 1951 
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Orders C-4 
Serial Number E-6242 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronantics Board 
at its office in Washington, D. C., 
on the 21st day of March, 1952. 


Order Denying Petition for a Declaratory Order 
or Severance 





On February 19, 1952, Twentieth Century Air Lines, Inc., 
filed a petition for a declaratory order or for severance. 
On February 28, 1952, California Air Charter, Currey Air 
Transport, Royal Air Service, Pearson-Alaska, Inc., West- 
ern Flying Service and Great Lakes Airlines, Inc., joined 
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in the petition. On March 3, 1952, Bureau Counsel filed an 
answer to the petition. 

' Petitioner requests that the Board issue a declaratory 
order with respect to its legal authority to grant an exemp- 
tion from section 401 of the Act to applicants who have 
completed a certificate proceeding for the type of service 
for which exemption is to be granted. Petitioner also asks 
for a declaratory order with respect to the Board’s legal 
authority to issue a certificate of public convenience and 
necessity for service of a limited or supplemental type such 
as that under investigation in this proceeding. In the alter- 
native, petitioner requests that the Board eliminate from 
consideration in this proceeding all applications for oper- 
ating authority either by means of exemption or by means 
of certification and that this proceeding be confined to an 
investigation, at the conclusion of which there will be 
adopted by the Board a regulation defining the type of 
service that it finds to be in the public interest and under 
which the present applicants in this proceeding may be 
granted operating authority by way of exemption from 
section 401 of the Act. 

- Petitioner alleges in support of its petition that it ap- 
prehends that the Board may find at the conclusion of the 
proceeding in Docket No. 5132 et al. that there is no legal 
authority in the Board to authorize limited supplemental 
service either by way of exemption or by way of certifica- 
tion, in that (1) section 401(f) of the Act may precinde 
euch authorization by means of certification, and (2) there 
may be no possibility of finding an undue burden on the 
carrier such as to justify grant of operating authority by 
‘way of exemption from section 401 because the applicants 
will 

42306 


have sustained whatever burden may exist with respect 
‘to taking necessary steps for securing a certificate of public 
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convenience and necessity. Petitioner contends further 
that these considerations require that the Board either (1) 
issue a declaratory order under Section 5(d) of the Ad- 
ministrative Procedure Act to remove the uncertainty, or 
(2) eliminate from the proceeding all applications for cer- 
tificates or exemptions, obtain the same economic data and 
evidence and develop the same record and at the end of the 
proceeding decide only what rule should be put into effect. 
Subsequent to the adoption of such rule petitioner proposes 
that the Board permit the same parties to apply for appro- 
priate exemptions, at which time the disability to find an 
undue burden would not exist, and that the Board could then 
find that it would be an undue burden to require the appli- 
cants to go through a certificate proceeding. 


Without passing on the question whether the Board lacks 
jarisdiction to issue the requested declaratory order the 
Board finds that the declaratory order requested should 
not be issued for the reasons that the matters covered by 
the requested declaratory order have been made issues to 
be decided in this proceeding by paragraph No. 1 (4) of 
the Board’s order, Serial No. E-5722 of September 21, 1951; 
that the remedy of a declaratory order should not be 
accorded to try a controversy by piecemeal, or to try par- 
ticular issues without settling the entire controversy, or to 
interfere with an action which has already be institated ;* 
that a declaratory order should be employed only in situa- 
tions where the critical facts can be explicitly stated, with- 
out possibility that subsequent events will alter them;* 
and that it does not appear feasible to determine the issues 
covered by the petitioner’s request insofar as concerns 
this proceeding until the facts have been developed. 


1 Aetna Casualty Co. v. Quarles, 92 F. 2d 321 (C.C.A. 4th 1937), Joseph 
et al Vv. City of Banger, 188 S.W. 2d 1013 (1945), Borchard, Declaratory 
Judgments, p. 1 
rae Avorney "General’s Mannal on Administrative Procedure Act, pp. 

to 
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The Board further finds that the request for severance 
which the petitioner presents is substantially the same as 
a request for separation of this proceeding previously 
made by this petitioner and denied by our order, Serial 
No. E-6017 of January 8, 1952, and that the petitioner has 
not shown new matter to justify a change of our previous 
conclusion that the matters herein can most expeditiously 
and satisfactorily be handled as a consolidated proceeding. 


Tr Is OxpERED, That the aforesaid petition be and it is 
hereby denied. 
By the Civil Aeronautics Board: 
/s/ M. C. Muuiican 
M. C. Mulligan 
Secretary 
(SzaL) 


—_—_—_——— 


42494 


Orders 
Serial Number B-6336 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 17th day of April, 1952. 


Order Consolidating Applications 


By Order Serial No. E-6017, of January 8, 1952, the 
Board provided that applicants for individual exemption 
orders listed in paragraphs Nos. 9 and 3 of Order Serial 
No. E-5722 might file app ications for certificates of public 
eonvenience and necessity to engage in air service within 
the scope of this proceeding, and that such applications filed 
+n conformity with Part 201 of the Economic Regulations 
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would be consolidated in this proceeding. These parties 
have filed a number of applications for certificates. 

A motion filed February 11, 1952, by United Air Lines, 
Inc., and memorandums filed February 25, 1952, by Ameri- 
can Airlines, Inc., and February 14, 1952, by Pan American 
World Airways, Inc., oppose consolidation of many of these 
applications. Memorandums or answers supporting con- 
sohdation were filed by Airline Transport Carriers, Inc., 
American Air Export and Import Company, and Overseas 
National Airways, Inc., on February 14, 1952, by California 
Air Charter, Inc., Currey Air Transport, Limited, Great 
Lakes Airlines, Inc., Pearson-Alaska, Inc., Royal Air Serv- 
ice, and Western Flying Service, on February 27, 1952, and 
by Arnold Air Service, Inc., S. S. W., Inc., Southern Air 
Transport, Sourdough Air Transport, Standard Air Cargo, 
and Unit Export Company, Inc., on March 5, 1952. 

The opponents of consolidation allege that many of the 


applications do not comply with the Board’s order in that 
they request authority to engage in air 
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service not limited to that of an additional and supple- 
mental nature. In the Prehearing Conference Report the 
Examiner announced his recommendation that the Board 
consolidate the applications to the extent that they propose 
limited or controlled transportation of an additional and 
supplemental nature and that they be dismissed in all 
other respects for not conforming to the order of January 
8, 1952, and ruled in that report that the exhibits offered 
in evidence by each applicant should include a definitive 
showing of the additional and supplemental transportation 
it plans to provide, including the way in which it believes 
the Board should limit or control the transportation so as 
to assure the additional and supplemental nature thereof. 

The Board finds that many of the applications request 
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authority to engage in air transportation without regard 
to its additional and supplemental character. Our order 
of January 8, 1952, shows that the purpose of this pro- 
ceeding is to consider the needs for services that are 
limited or controlled in such a manner as to assure that 
they will be additional and supplemental to the presently 
certificated service and not a mere duplication of such 
service. Specifically, we have stated that it is not our 
intent that this should be a full fledged aircoach or air- 
freight case. Thus, aircoach or airfreight service is at 
issue herein only to the extent of operations of that type 
limited or controlled so as to assure that the service is 
of an additional and supplemental nature, and a proposed 
authorization limited merely for the purpose of assurance 
that only aircoach service or airfreight service would be 
provided would fall without the purview of this proceeding. 
On the other hand, as we indicated in our order of January 
8 1952, we intend to consider operations far greater in 
scope than those authorized by Part 291 of the Economic 
Regulations and it is not contemplated that consideration 
will be restricted to non-scheduled or 


irregular transportation services. Any other proposal for 
limited or controlled additions! and supplemental service 
ean be considered. For example, evidence will be received 
on the need for additional and supplemental service limited 
to a specified number of flights between the same pairs of 
points during a particular period, or for such service 
limited to flights that have a very high load factor, or for 
such service limited to casual, occasional, or infrequent 
flights. The Board does not attempt to specify with exact- 
ness all the means by which the additional and supple- 
mental service here involved may be authorized if found 
needed but, rather, we leave to the parties the opportunity 
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for further suggestions that will come within our general 
definition of the issues. 

The Board finds that the applications filed pursuant to 
the order of January 8, 1952, which go beyond the scope of 
the proceeding should be consolidated herein in part and 
dismissed in part, as recommended by the Examiner, rather 
than dismissed entirely with the probable consequence 
of having these parties file new applications for consolida- 
tion herein which would be restricted to the scope of the 
proceeding. 

Western Flying Service, Inc., by motion filed November 
27, 1951, asks consolidation herein of its application for an 
exemption authorizing irregular air transportation, Docket 
No. 4877, and it has also filed four applications for certifi- 
cates of public convenience and necessity authorizing addi- 
tional and supplemental air transportation, Dockets Nos. 
5261, 5262, 5263, and 5264, which it desires to have con- 
solidated. Strato-Freight, Inc., seeks consoldation of four 


applications for certificates of public convenience and nec- 
essity authorizing additional and supplemental service, 
Dockets Nos. 5350, 5351, 5352, and 5353. While these two 
applicants do not now have status as either Large Irregn- 
lar Carriers or Irregular Transport Carriers, it appears 
that their applications 
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listed above come within the scope of this proceeding, that 
consideration thereof would not unduly delay the proceed- 
ing, and that said applications should be consolidated 
herein ; 

Totem Air Service, Inc., by motion filed February 25, 
1952, asks consolidation in this proceeding of its applica- 
tion, Docket No. 3689, filed March 10, 1949, for a certificate 
authorizing air transportation of persons, property, and 
mail over a route between Sitka, Alaska, and Seattle, 
Washington, direct and via the co-terminal points Annette 


53 














(42497, 42499) 


Island, Craig, Ketchikan, Petersburg, and Wrangell, 
Alaska. Totem is not a Large Irregular Air Carrier or 
Irregular Transport Carrier, its application was not filed 
pursuant to the Board’s orders in this proceeding, and the 
application and the needs alleged in support thereof appear 
to involve operations basically similar in nature to those 
of the presently certificated carriers rather than limited or 
controlled additional and supplemental service such as we 
will consider herein. This motion to consolidate will there- 
fore be denied. 

The Board finds that the other matters presented in 
opposition to consolidation do not justify the relief 
requested. 

Accordingly, Ir Is OnpDERED 

(1) That the following applications be and they are 
consolidated in this proceeding insofar as they request 
authority to provide air transportation that is limited or 
controlled in such a manner as to assure that it will be 


additional and supplemental to the presently certificated 
service and not a mere duplication of such service: 


[List of consolidated applications omitted.] 


42499 
(2) That the applications listed in the foregoing para- 
graph be dismissed in all other respects, and 


(3) That the motions and petitions to consolidate and 
dismiss heretofore set forth be and they are denied except 
to the extent granted by the provisions of paragraphs 
Nos. 1 and 2. 


By the Civil Aeronautics Board: 


/s/ M. C. Motiican 
M. C. Mulligan 
Secretary 


(Szav) 
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43934 
Order No. E-8052 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C., 
on the 20th day of January, 1954. 


Order 
Ir APPEARING TO THE Boakp THatT: 


1. The general purposes of this proceeding, instituted by 
order of the Board, Serial No. E-5722, dated September 
21, 1951, as amended, are twofold. The first purpose is a 
general investigation into matters relating to and concern- 
ing air transportation conducted by the Large Irregular 
Air Carriers and Irregular Transport Carriers to deter- 
mine whether there is a public need for limited additional 
and supplemental air service by such carriers and the 
terms and conditions under which any service found to be 
required should be authorized. These are essentially the 
matters set forth in paragraphs numbers 1(1) through 1(7) 
of Order No. E-5722, and involve issues of public conven- 
lence and necessity and public interest as those terms are 
used in the Act. (They are referred to collectively herein 
as the ‘‘public interest’? questions.) The second purpose 
is to determine, in the event services of this type are found 
to meet a public need, which of the various applicants 
should be granted operating authority. This latter issue 
involves not only the question of fitness, willingness, and 
ability raised by the applications for certificates under Sec- 
tion 401, but also any question of qualification and selection 
of individual carriers which may arise in connection with 
applications for exemption under Section 416(b). The 
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Board has consolidated in this proceeding 208 pending ap- 
plications by these carriers for authority to operate limited 
additional and supplemental air service under exemption or 
certificate of public convenience and necessity; 


2. The hearings in this proceeding have been in almost 
continuous session since September 1952. General eco- 
nomic presentations relating to 


the public interest questions were made at the beginning 
of the hearing by 25 interveners and interested persons, 
and evidence with respect to the applications of thirty 
specific applicants has been heard. Thirty cases concern- 
ing individual applicants remain to be heard, and pending 
motions by several parties request that a final session be 
held for receipt of economic evidence of a general nature 
to be submitted in the light of the presentations of the 
applicants and of events occurring since the interveners 
presented their general evidence in 1952; 


3. Evidence on their mode of operation and other aspects 
of fitness, willingness, and ability has been heard with re- 
spect to a sufficient number of the applicants to present to 
the Board a representative cross section of the irregular 
air carrier industry insofar as needed to determine the 
public interest questions related to the air transportation 
role, if any, to be assigned the irregular air carriers. Ac- 
cordingly, the evidence to be received with respect to the 
remaining applicants’ mode of operation and other aspects 
of fitness, willingness, and ability will be largely cumula- 
tive insofar as concerns its use in determining such ase 
interest questions ; 


| 4. On the basis of its experience thus far in this pro- 
ceeding and the evidence adduced in the hearings up to the 
present time it is in the public interest to separate the gen- 
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eral public interest questions and the issues regarding 
qualification of and selection; to receive the public interest 
evidence of the parties not yet heard on the public interest 
question and proceed to decision on that question; and to 
defer further hearing with respect to the qualification evi- 
dence of the applicants who have not yet been heard on 
that issue until after the basic decision on the public in- 
terest questions has been reached. In the opinion of the 
Board this will not only assist in accomplishing the desir- 
able purpose of expediting decision on the public interest 
questions, thus more quickly clarifying the future status of . 
the irregular air carrier industry as a whole, but in addi- 
tion will serve to expedite any further hearings that may 
be required on the question of qualification and to present 
the issues to the Board under circumstances that will assist 
it in arriving at a sound decision. 

5. Unless a change in procedure is made, the hearings 
yet to be held will consume a substantial amount of time 
and the age of a large part of the earlier record may seri- 
ously impair its value and considerable rehearing may be 
needed ; 


6. A large part of the time spent in hearing evidence on 
individual applicants has been consumed in hearing matters 
relating to their mode of operation and fitness, willingness, 
and ability. The evidence that has been adduced will be 
useful in appraising the overall public interest problems, 
but such evidence on a representative cross section of the 
industry having been obtained, farther evidence of that 
type would not be needed for such appraisal but would be 
limited primarily to use in selecting individual carriers for 
authorization ; 


7. Farther hearing at this time which would be devoted 
largely to receipt of evidence on fitness, willingness, and 
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ability of the applicants is not necessary to reach a deci- 
sion on the issue related to public interest and public con- 
venience and necessity; 


8. A decision on the role, if any, to be assigned to the 
Large Irregular Carriers and Irregular Transport Car- 
riers could be reached much earlier if additional evidence 
on the issue of qualification be excluded in the further hear- 
ings prior to such decision, and the parties not yet heard 
limit their evidence to other matters relating to the re- 
quirements of the public interest and public convenience 
and necessity ; 


9. With such limitation of the issues, the Board could, 
after reaching its decision on the requirements of the pub- 
lic interest and the public convenience and necessity, order 
whatever further hearings on the issue of qualification such 
decision may require; 


10. The parties would be able to make such later presen- 
tations on qualification more definite if made in the light 
of the Board’s decision on the public interest aspect; 

The Board finding that expeditious handling of the pro- 
ceeding requires the action hereinafter ordered, 


Tr Is OrpERED THAT: 


1. Holding of further hearing and receipt of additional 
evidence on issues relating to the identity, mode of opera- 
tions, violations, and other aspects of the qualification of 
individual applicants be deferred until further order of 


the Board; 


2. Further hearing be held at the earliest feasible time 
at which opportunity to present evidence on the require- 
ments of the public interest and public convenience and ne- 
cessity, particularly the issues set forth in paragraphs num- 


bers 1(1) through 1(7) of Order Serial No. E-5722, dated 
September 21, 1951, as amended, be afforded to the in- 
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dividual applicants not yet heard, and opportunity be af- 
forded to supplement previous presentations on these 
issues of the proceeding in the light of new matter that has 
been brought out since presentations at the beginning of 
the hearing and new facts that have since become available; 


3. The issues in this proceeding with respect to the re- 
quirements 
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of the public interest and the public convenience and neces- 
sity, as set forth in paragraphs numbers 1(1) through 
1(7) of Order Serial No. E-5722, dated September 21, 1951, 
as amended, be decided before hearing further evidence on 
the qualification of individual applicants. 
By the Civil Aeronautics Board: 


/s/ M. C. Mutuiean, 
M. C. Mulligan, 


(Szax) Secretary. 
Memeers Lee and Apams, Dissenting: 


We cannot agree with the majority’s decision to separate 
the general public interest question from the issues re- 
garding qualification and selection of carriers because we 
do not believe that such action will expedite the disposition 
of this proceeding. On the contrary, it is our view that the 
present action of the majority will actually require addi- 
tional time for final decision to be reached unless the ma- 
jority finds that there is no place for irregular air carriers 
in air transportation and therefore dismisses all of the 
applications on the ground that such services are not re- 
quired. Only if this result is reached by the majority will 
the proceeding be expedited. 

Under the present action of the majority, if the Board 
finds that there is a place for irregular carriers in air 
transportation, it will be necessary for the remaining 30 
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applicants in this case to present their views not only with 
respect to the question of fitness and ability but with re- 
spect to the public interest issue as well. As a matter of 
law, these applicants are entitled to fully present their 
ease on both issues which means that they must be per- 
mitted to present evidence at the hearings, file briefs to the 
examiner, and after the issuance of an examiner’s initial 
decision, file briefs and present oral argument to the Board 
with respect to both issues. All of these procedural steps 
will require a substantial period of time because instead 
of presenting one set of briefs, having one examiner’s 
initial decision, and having one oral argument, it will be 
necessary to have two sets of briefs, two examiner’s initial 
decisions, and two oral arguments before the decision could 
finally be implemented. This, of course, would require a 
substantial period of time and in the final analysis would 
delay the outcome of this proceeding for at least a year. 


Under the circumstances, we cannot agree with the proce- 
dure adopted by the majority which can expedite this pro- 
ceeding only if the Board finds that the public interest does 
not require the services of irregular carriers. We are not 
prepared to make that finding at this time. 


/s/ Joss Lzs. 
/s/ JoserH P. Apams. 





49188 
Order No. E-9894 


UNITED STATES OF AMEBICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C., on the 30th day of December, 1955 


Served December 30, 1955 


Stay Order 


By Opinion and Order E-9744 in the above case, as 
amended by Supplemental Opinion and Order B-9884 on 


reconsideration, the Board issued its decision outlining its 
revised policy with respect to irregular air carriers (here- 
inafter to be designated as Supplemental Air Carriers). 
As an interim measure, the Board’s orders provide for 
interim exemption authority to certain named carriers 
which would permit them to render interstate, overseas and 
foreign air transportation of a supplemental character. 
While Board exemption action with respect to foreign and 
overseas air transportation and air transportation between 
places in the same territory or possession of the United 
States does not require approval by the President, military 
and foreign affairs matters nonetheless may be affected 
by our action. Accordingly, we have decided to submit to 
the President these phases of our decision so that he may 
determine whether he wishes to express his views thereon. 
We find it to be in the public interest to stay our orders to 
the extent necessary to provide this opportunity. Accord- 
ingly, 
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Tr Is OrpERED: 


1. That Order No. B-9744, dated November 15, 1955, as 
amended by Order No. E-9884, dated December 29, 1955, 
be and hereby is stayed insofar as it authorizes the carriers 
named therein to engage in overseas and foreign air trans- 
portation, or air transportation between places in the same 
territory or possession. 


2. That during the pendency of this stay, the carriers 
named in the aforementioned order shall continue to hold 
the same operating authority to engage in overseas and 
foreign air transportation, and air transportation between 
places in the same territory or possession, 
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which they have heretofore held under Part 291 of the 
Economie Regulations or by individual exemption orders, 
as the case may be; and for this purpose, paragraphs 6 and 


7 of Order E-9744 be and hereby are stayed to the extent 
that they would otherwise void the individual Letters of 
Registration or individual exemptions held by said carriers 
with respect to overseas and foreign air transportation and 
air transportation between places in the same territory or 
possession. 


3. That the stay herein above provided shall continue in 
effect until such time as (a) the President has determined 
and communicated to the Board his decision indicating that 
he has no desire to express any views upon the aforemen- 
tioned aspects of Order No. E-9744, or (b) in the event the 
President wishes to express views on such matters, until 
further order of the Board. 


By the Civil Aeronautics Board: 


/s/ M. C. Mutuiean, 
M. C. Mulligan, 
(Sax) Secretary. 
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49312 
Order No. E-9503 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C., on the 19th day of August, 1955 


oe * * & 2 od “ * * 


Order Reopening Proceeding 

A full public hearing having been held in the above- 
entitled proceeding, and the Board having considered the 
record and the briefs filed and having heard oral argument, 
and it appearing that: 

1. The proper disposition of this proceeding requires the 
determination by the Board of the scope of supplemental 
air transportation to be furnished by large irregular air 
carriers and the designation of which of the applicants are 
qualified to render the service. 


2. The formulation of the Board’s views in an Opinion 
delineating the scope of required supplemental air trans- 
portation will take a period of time. 


3. A large number of the applicants have not been heard 
with respect to their qualifications, and as to those already 
heard on this question, certain interested parties refrained 
from filing briefs to the Examiners due to doubt as to 
whether the matter of qualification was then ripe for de- 
cision. 


4. It is in the public interest and would expedite the con- 
clusion of this proceeding to proceed forthwith, in the same 
manner as heretofore, with the hearings as to the qualifica- 
tions of those applicants who have not yet been heard as 
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to their qualifications, and that such hearings may, prop- 
erly be conducted pending the preparation of the Board’s 
Opinion delineating the scope of supplemental air trans- 
portation to be authorized. 


THEREFORE, It Is OnpERED THaT: 


1. The record herein be and it is hereby reopened on- 
the sole question of the qualifications of the applicants. 


2. Hearings on the qualifications of applicants who have 
not been heard as to their qualifications be scheduled at the 
earliest possible dates. 
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3. The ultimate findings of the Examiners with respect 
to the qualifications of applicants already heard be and 
they are hereby vacated, and the Examiners be and they are 
hereby directed to reconsider such findings in the light 
of the briefs to be filed by the parties with the Examiners 
and to make new findings as to the qualifications of such 
applicants. 

By the Civil Aeronautics Board: 


/s/ M. C. Mutiiean, 
M. C. Mulligan, 
(Szaz) Secretary. 
49314 
Order No. E-10161 
UNITED STATES OF AMERICA 


CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board at its office in 
| ‘Washington, D. C., on the 3rd day of April, 1956 
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Supplemental Stay Order 


By Order No. E-9894, dated December 30, 1955, the 
Board stayed Order No. E-9744, dated November 15, 1955, 
as amended by Order No. E-9884, dated December 29, 1955, 
insofar as said order as amended authorized the carriers 
named therein to engage in overseas and foreign air trans- 
portation, or air transportation between places in the same 
territory or possession. The aforementioned stay, by its 
terms, was to continue in effect ‘‘until such time as (a) the 
President has determined and communicated to the Board 
his decision indicating that he has no desire to express any 
views upon the aforementioned aspects of Order No. E- 
9744, or (b) in the event the President wishes to express 
views on such matters, until further order of the Board’’. 


By letter dated April 2, 1956, the President advised the 
Board as follows: 


“‘On January 9, 1956, you transmitted for Presiden- 


tial consideration those aspects of the Board’s interim 
decision in the Large Irregular Air Carrier Investiga- 
tion Case (Docket No. 5132, et al.) which relate to 
overseas, foreign and intra-territorial air transporta- 
tion by supplemental air carriers. 


‘‘Insofar as the decision relates to overseas and 
intra-territorial air transportation by supplemental air 
carriers, I have no objection to the Board’s decision 
going into effect. 


‘‘Insofar as the decision relates to foreign air trans- 
portation, however, there are foreign policy considera- 
tions involved. I request that, pending a final deter- 
mination by the Board as to the type or types of 
‘authorization to be granted to supplemental air car- 
riers and as to the particular applicants to whom such 
authorization shall be issued, the Board’s interim de- 
cision not go into effect with respect to foreign air 
transportation by supplemental air carriers. It is not 
intended that this request be interpreted as affecting 
existing authorizations to engage in air transporta- 
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tion on a charter or irregular basis or as affecting the 
granting of new authorizations of this type. 
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“‘T request that when the Board reaches its final 
decision on foreign air transportation in Docket No. 
5132, et al., it submit that decision to the President 
before it is put into effect or announced.”’ 


In the light of the foregoing, the Board has determined 
that a stay of its decision with respect to overseas and intra- 
territorial air transportation is no longer appropriate, but 
that as to foreign air transportation the Board has con- 
cluded that the stay should continue in effect until final 
decision on that phase of this proceeding. 


TxeRErorE, It Is ORDERED: 


1. That the stay provided by Order No. E-9894, be and 
it is hereby terminated insofar as it relates to overseas air 
transportation, and air transportation between places in the 
same territory or possession; 


2. That Order No. E-9744, as amended by Order No. E- 
9884, insofar as it authorizes the carriers named therein 
to engage in foreign air transportation, be and it is hereby 
stayed until final decision in the foreign air transportation 
aspects of this proceeding; and 


3. That during the pendency of the stay provided herein, 
the carriers named in the aforementioned Order No. E- 
9744, as amended, shall continue to hold the same operat- 
ing authority to engage in foreign air transportation as 
they have heretofore held under Part 291 of the Economic 
Regulations or by individual exemption orders, as the case 
may be; and for this purpose paragraphs 6 and 7 of Order 
No. E-9744 be and hereby are stayed to the extent that they 
would otherwise void the individual Letters of Registra- 
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tion or individual exemptions held by said carriers with 
respect to foreign air transportation. 


By the Civil Aeronautics Board: 


/s/ M. C. Mutiiean, 
M. C. Mulligan, 
(Sax) Secretary. 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 
s 2 e = 
Notice of Hearing 

In the matter of the investigation of air services by large 
irregular carriers and irregular transport carriers. 

Notice is hereby given, pursuant to the Civil Aeronautics 
Act of 1938, as amended, particularly Sections 2, 205, 401, 
416, and 1002 thereof, that a hearing in the above entitled 
proceeding is assigned to be held on September 3, 1952, at 
10:00 a. m., eastern daylight time, in Conference Room B, 
Departmental Auditorium, Constitution Avenue between 
12th and 14th Streets, N. W., Washington, D. C., before 
Examiners Ralph L. Wiser and Richard A. Walsh, and is 
to be recessed for further hearing in Miami, Florida, Los 
Angeles, California, and Seattle, Washington, at places 
and at times which shall be designated hereafter. 

This proceeding involves (A) a general investigation 
into all matters relating to and concerning air transporta- 
tion by large irregular carriers, as defined by part 291 of 
the Board’s Economic Regulations, and irregular transport 
carriers to whom individual exemption orders have been 
issued exempting them from the provisions of Section 401 
insofar as such provisions would prevent them from en- 
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gaging in air transportation on an irregular and infre- 
quent basis, and (B) applications for exemptions and for 
certificates of public convenience and necessity authorizing 
limited or controlled air transportation of an additional 
and supplemental nature. Without limiting the scope of 
the issues 
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presented by the applications and the Board’s Orders, par- 
ticular attention will be directed to the following matters: 


A. The general investigation herein contemplates the 
formulation of conclusions of policy, including the critical 
gerutiny of certain existing regulations, as well as the pos- 
sible amendment of such regulations or the promulgation 
of new regulations. In this respect, the proceeding is to 
be determined on the basis of the standards set forth in the 
Civil Aeronautics Act of 1938, as amended, particularly 
Sections 2, 205(a), 401(d), 416(b), 1002(d) and 1002(e) 
thereof, and the issues presented are those set forth in sub- 
paragraphs (1) through (7) of paragraph numbered (1) 
of the ordering clause of Order Serial No. E-5722, as 
amended, which specification of issues is hereby quoted 
. as follows: 


(1) Is there a need for air transportation services 
by the Large Irregular Carriers and Irregular Trans- 
port Carriers in addition to and supplemental to serv- 
ices performed by the carriers holding certificates of 
public convenience and necessity (hereinafter called 
the ‘‘certificated carriers’). 


(2) If the answer to the foregoing issue is in the 
affirmative, what type or types of such supplemental 
services would be best adapted to the performance of 
the transportation service required to meet the need. 
In this connection, the following will be considered : 
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a. Geographical distribution. 

b. Frequency and degree of irregularity. 

c. Types of traffic to be carried, 7.e., persons, prop- 
erty, and mail. 

d. Relative price of service. 

e. Character of obligations to the public. 


(3) What would be the effect of such supplemental 
services on the air transportation system and are such 
services in the public interest? Would such services: 


a. Encourage and promote the development of an 
air transportation system properly adapted to the 
present and future needs of the foreign and domes- 
tic commerce of the United States, of the Postal 
Service, and of the national defense. 


b. Promote the regulation of air transportation 
in such manner as to recognize and preserve the in- 
herent advantages in such transportation. 

ce. Promote adequate, economical, and efficient 
service by air 


42591 


carriers at reasonable charges, without unjust dis- 
criminations, undue preferences or advantages, or 
unfair or destructive competitive practices. 

d. Foster sound economic conditions in air trans- 
portation. 

e. Constitute the type of competition that would 
assure the sound development of an air transporta- 
tion system properly adapted to the needs of the 
foreign and domestic service of the United States, 
of the Postal Service, and of the national defense. 

f. Promote the regulation of air transportation to 
improve the relations between, and coordinate trans- 
portation by, air carriers. 
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g. Promote the regulation of air transportation to 
assure the highest degree of safety in such trans- 
portation. 

h. Be conducted economically on a continuing 
basis. 

i. Involve diversion of traffic, including the most 
profitable long-haul traffic (frequently referred to as 
‘¢eream skimming’’), from the certificated carriers. 


(4) Is the Board empowered under the Act, as now 
written, to authorize by certificate of public conven- 
ience and necessity under section 401 of the Act or by 
exemption under section 416 of the Act, such supple- 
mental services limited as to type of service, type of 
traffic, quality or quantity of service, and/or equip- 
ment used, or otherwise restricted or defined. 


(5) Should such supplemental services be author- 


ized in whole or in part by permanent or temporary 
certificate of public convenience and necessity, or by 
exemption orders or regulations issued pursuant to 
Section 416 (b) of the Act, or by more than one of these 
methods depending upon the facts and circumstances 
presented in individual cases, and should any classes 
or groups of carriers be established. 


(6) What conditions, regulations or other require- 
ments should be imposed by the Board for the purpose 
of achieving and defining such supplemental services, 
including 

a. the extent to which existing applicable regula- 
tions, limitations, restrictions or other requirements 
should be modified or amended, including, for ex- 
ample, the modification of the so-called 3- and 8-trip 
limitation, requirements relating to lease of aircraft, 
etc. 
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b. whether maximum or minimum rates, fares and 
charges should be established and made applicable 
to such supplemental services. 
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(7) Should the supplemental services be provided 
by air carriers already certificated or exempted or by 
air carriers yet to be certificated or exempted. 


B. With respect to disposition of the individual carrier 
applications, certain additional issues are presented, as 
follows: 


1. Insofar as concerns authorization by certificate 
of public convenience and necessity, on the basis of 
the standards set forth in Sections 401(d) and 401(f) 
of the Civil Aeronautics Act of 1938, as amended: 


a. Whether the particular applicant is a citizen 
of the United States as defined by Section 1(13) of 
the Civil Aeronautics Act. 

b. Whether the particular applicant is fit, willing 
and able to perform properly the transportation 
covered by the respective application, and to con- 
form to the provisions of the Civil Aeronautics Act 
and the rules, regulations and requirements of the 
Board thereunder. 

c. Whether the public convenience and necessity 
require the whole or any part of the transportation 
covered by the particular application. As to this 
issue, the various issues presented by the general 
investigation concerning future policy, as quoted 
above, will likewise be relevant, with specific refer- 
ence to the particular application, including the is- 
sues whether any certificate of convenience and 
necessity found to be required should be permanent 
or temporary, and what terms, conditions, and limi- 
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tations the public interest might require to.be at- 
tached to the exercise of the privileges granted by 
such certificate. 


2. Insofar as concerns authorization by exemption, 
on the basis of the standards set forth in Section 
416(b) of the Civil Aeronautics Act of 1938, as 
amended : 


a. Whether the particular applicant is a citizen 
of the United States as defined by Section 1(13) of 
the Civil Aeronautics Act. 

b. Whether the enforcement of Title IV of the 
Civil Aeronautics Act or any provision thereof, or 
any rule regulation, term, condition, or limitation 
prescribed thereunder, insofar as it affects the par- 
ticular applicant, is or would be an undue burden on 
such applicant by reason of the limited extent of, 
or unusual circumstances affecting, the operations 
of such applicant and is not in the public interest. 
In connection with the public interest aspects of 
this issue, the various issues presented by the gen- 
eral investigation, 
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concerning future policy, as quoted above, will like- 
wise be relevant, with specific reference to the par- 
ticular application, including the issues as to what 
the scope should be of any exemption authority 
found to be desirable in the public interest and what 
terms, conditions, and limitations should be made 
applicable to such authority. 

The above issue of public interest also embraces, 
as one of the subsidiary issues, the question whether 
the particular applicant, on the basis of its past rec- 
ord and all other relevant circumstances, should be 
entrusted with authority, by way of exemption, to 
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engage in the air transportation covered by the re- 
spective application. 


For further details of the issues involved in the proceed- 
ing, interested persons are referred to the applications as 
amended, the examiners’ prehearing conference report and 
supplement thereto and notices to the parties, and the or- 
ders entered in the proceeding, all of which are on file with 
the Civil Aeronautics Board. 

Notice is further given that any person, other than par- 
ties of record, desiring to be heard in this proceeding 
should file with the Board on or before September 2, 1952, 
a statement setting forth the issues of fact or law raised 
by the proceeding on which he desires to be heard, and 
such person may appear and participate at the hearing in 
accordance with Rule 14 of the Board’s Rules of Practice. 


Dated at Washington, D. C., August 12, 1952. 
By the Civil Aeronautics Board. 


Francis W. Brown, 
Francis W. Brown, 
Chief Examiner. 
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Docket No. 5132 
Exhibit No. BAO 14 
Page No. 35 


DEPARTMENT OF THE AIR FORCE 
WASHINGTON 
May 20, 1952 
OFFICE OF THE 
Assistant SECRETARY 


Dear Mr. Nyrop: 


The following information with regard to the needs of 
the military services for commercial airlift is submitted 
in response to informal inquiries from members of your 
staff. 

There are three primary categories of military require- 
ments for commercial airlift, namely: 


1) logistic support, including personnel movements 
2) Strategic Air Command (SAC) movements 
3) movements of dependents 


These requirements, which naturally fluctuate from time 
to time, have been accomplished by regular contract, in- 
termittent contract, or charter, as the situation demanded. 

Prior to the Korean outbreak, on overseas movements 
the principal air carriers used have included Seaboard & 
Western, Transocean, Alaskan Airlines, and the trans-At- 
lantic international scheduled American flag carriers, 
namely: American Overseas, Pan American World Air- 
ways, and Trans World Airlines. On domestic commercial 
passenger movements, virtually all scheduled carriers par- 
ticipated. 

Since the Korean outbreak, the number of commercial 
air carriers used on overseas movements in one or more 
of the categories indicated has broadened considerably to 
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include, in addition to those named above, Flying Tigers, 
U. S. Overseas, California Eastern, Overseas National, 
Northwest Airlines and United Airlines, as well as other 
air carriers on a sub-contract basis. With regard to the 
domestic movement of passengers and/or cargo, practically 
all scheduled and non-scheduled carriers have participated 
to greater or less extent. 

. The choice of air carriers, both before and after the 
Korean outbreak, has been on the basis of the least costly 
means, having in mind safety, expedition, equipment sup- 
ply, procurement regulations, military necessity, contract 
performance and the national transportation policy. The 
primary reason for utilizing commercial airlift rather than 
other types of carriers 
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has been, in general, the essentiality of movement by air, 
although lower cash outlay has been a controlling factor 


in several instances. This office has no record as to 
what extent the commercial pilots and co-pilots engaged 
in these operations were familiar with the routes flown 
before undertaking the assignment. 

The basic interest of the military services is, of course, 
in the availability of suitable airlift, at the lowest reason- 
able price, in order to satisfy peacetime military traffic 
requirements, and to establish an adequate air transport 
reserve for mobilization purposes. The experience of the 
military services since the end of World War II has shown 
that the scheduled mail carriers, due to their commitments 
to render adequate service to their certificated points, are 
not as flexible in meeting the plane-load requirements of 
the military in emergencies as are the principal non-sched- 
uled air carriers. 

Because of the anticipated wartime deficit in military 
air transport lift, the Department of the Air Force en- 
courages action by the civil agencies of the Government to 
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develop new markets of travel and commerce, and to ex- 
pand the civil air transport industry. It recognizes that 
the regulation and promotion of the air transport industry 
is a function of the Civil Aeronautics Board and the Civil 
Aeronautics Administration. The Department has always 
favored the development by private competitive enterprise 
of United States domestic and international civil air car- 
rier operations on a sound economic basis, subject to rea- 
sonable Federal regulation. 

It is contemplated that over the next few years there 
will continue to be a military need for commercial air 
transport services for both cargo and passengers, in addi- 
tion to the ordinary purchase of individual trips on sched- 
uled flights in regular commercial service. Because of the 
many unknown factors involved, however, it is not pos- 
- sible at this time to predict these needs in terms of definite 
measurements of lift over substantial periods of time. Per- 
haps the best measure of these needs is the extent to which 
the military have made use of the services available during 
recent years, as shown in the data furnished to the Board in 
our letter of February 18, and subsequent letters. 

I trust that the above information will prove of help to 
the Board. The Departments of the Army and the Navy 
have reviewed and concur in this letter. 


Sincerely yours, 


/s/ B. V. Hueerss, 
K. V. Huggins, 
Assistant Secretary of the Air Force. 


Honorable Donald W. Nyrup 
Chairman, Civil Aeronautics Board 
Department of Commerce 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Docket No. 5931 
In the Matter of the Application of 


Carrrot Amways, Inxc., for Certificate of Public Conven- 
ience and Necessity to engage in interstate air trans- 
portation under Section 401 of the Civil Aeronautics 
Act of 1938, as amended. 


Application 


To the Honorable 
The Civil Aeronautics Board 
Washington 25, D. C. 


Comes now Capitol Airways, Inc., (hereinafter called 
«<Capitol’’), and submits this, its Application for a Cer- 


tificate of Public Convenience and Necessity, and in sup- 
port of said Application, respectfully states as follows: 


I 


Capitol is a corporation organized and existing under 
the laws of the State of Tennessee, with principal offices at 
Berry Field, Nashville, Tennessee. Capitol is the holder 
of an Individual Exemption order authorizing it to op- 
erate as an Irregular Transport Carrier pursuant to the 
Civil Aeronautics Act of 1938 and the Board’s rules and 
regulations thereunder. 


i 


Capitol is a citizen of the United States as defined by 
‘ection 1 (13) of the Civil Aeronautics Act of 1938 as 
‘amended. All of Capitol’s stockholders and directors are 
citizens of the United States. The names and addresses of 
its directors and officers are as follows: 
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Names and Addresses of Directors: 
Mr. J. F. Stallings, Berry Field, Nashville, Tennessee 
Mrs. Anne Stallings, Berry Field, Nashville, Tennessee 
Mr. Rudolph Farrar, Berry Field, Nashville, Tennessee 
Mr. M. H. Rowe, Berry Field, Nashville, Tennessee 
Mr. Warren Ashley, Berry Field, Nashville, Tennessee 
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Names and Addresses of Officers: 

Mr. J. F. Stallings, Berry Field, Nashville, Tennessee 
(President) 

Mr. M. H. Rowe, Berry Field, Nashville, Tennessee 
(Vice-President) 

Mrs. Anne Stallings, Berry Field, Nashville, Tennessee 
(Treasurer) 

Mrs. Dorris Bassford, Berry Field, Nashville, Tennes- 
see (Secretary) 


This application is filed in accordance with the procedure 
announced by the Board in its Opinion and Orders on Mo- 
tions in the Investigation of Large Irregular Carriers, 
Docket No. 5132 (Serial No. E-6017). 

Capitol requests authority to engage in air transporta- 
tion under a permanent or temporary Certificate of Public 
Convenience and Necessity as follows: 

a. Transport persons, property and mail in interstate 
air transportation between any points within the continen- 
tal limits of the United States, provided, however, that 
Capitol shall not be permitted to operate in interstate air 
transportation more than twelve (12) round trip flights 
during any four (4) consecutive weeks between any pairs 
of points. Capitol also requests authority to engage in 
‘‘charter trips’”’ in interstate air transportation with re- 
spect to persons, property and mail without regard to any 
limits upon frequency and regularity of flights between 
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points; provided, however, that Capitol shall make periodic 
reports to the Board regarding the nature and extent of 
such ‘‘charter trips’. The term ‘‘charter trip’’ is defined 
as ‘‘air transportation performed by an air carrier where 
the entire capacity of one or more aircraft has been en- 
gaged for the movement of persons and their baggage, or 
for the movement of property on a time, mileage or trip 
basis.”’ 

b. In the alternative, Capitol requests authority, subject 
to the limitations set forth in paragraph ‘‘a’”’ above, to 
transport persons, property and mail between the follow- 
ing specific pairs of points within the United States. 


41276 


New York and Miami 

New York and Los Angeles 
New York and San Francisco 
New York and Chicago 

New York and Detroit 

Los Angeles and San Francisco 
Chicago and Los Angeles 
Chicago and San Francisco 
Chicago and Seattle 

Chicago and Washington, D. C. 
Chicago and Miami 

Seattle and San Francisco 
Seattle and Los Angeles 
Seattle and New York 

Seattle and Washington, D. C. 
Seattle and St. Louis 


and between any other points within the continental lim- 


its of the United States wherein the Board may find a 
public need for Capitol’s proposed service. 
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c. In the alternative, Capitol requests authority to en- 
gage in air transportation with respect to persons, prop- 
erty and mail between the points wherein the Board may 
find a public need for Capitol’s proposed service, pro- 
vided, however, that the Certificate of Public Convenience 
and Necessity to be issued to Capitol shall contain a con- 
dition limiting such service to low cost coach-type service 
with implementing Board control over the tariffs of Capitol 
in such manner as to insure maintenance of coach-type low 
cost transportation. The Board is in a unique position to 
provide for careful checks on the costs and profits of such 
a service, since the carrier involved would be operating 
without subsidy and without the complicating factor of 
having some coach-type and some standard, or luxury-type 
services. Thus the Board could review the exact results 
of the coach-type service, authorization for which is re- 
quested by Capitol herein—something which it has never 
been able to do, and will never be able to do when coach 
services are performed by the presently certificated and 
subsidized carriers because of the practical impossibility 
of accurately allocating cost factors and revenues over 
large, widely dissimilar networks of routes, most of which 
are partially supported by mail revenues, and all of which 
help support large overhead expense. 

d. In the alternative, Capitol requests authority under a 
Certificate of Public Convenience and Necessity, to engage 
in any and all 

41277 


types of interstate air transportation authorized to Large 
Irregular Carriers and/or Irregular Transport Carriers 
as a result of the Board’s Investigation of said carriers 
(Docket No. 5132). 

e. In the alternative, Capitol requests authority under 
a Certificate of Public Convenience and Necessity, to con- 
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tinue to engage in air transportation to the extent presently 
authorized by its Letter of Registration, No. 650. 


IV 


Capitol proposes to use modern transport-type aircraft 
‘in performing the service requested herein. Capitol 
presently owns one DC-3 aircraft and leases one DC-3 air- 
craft and one C-46F aircraft. 


Vv 


Capitol has no affiliate, subsidiary, or principal stock- 
holder engaged in any form of transportation as a common 
_earrier or engaged in any phase of aeronautical activity. 


VI 


Capitol is presently engaged in air transportation pur- 
- snant to authority granted by the Board by Part 291 of the 


Economic Regulations. All reports due under said Part 
from Capitol have been filed with the Board. 

Wuererore, Capitol prays that the Civil Aeronautics 
Board grant the authority requested herein and such other, 
further, or different relief which may seem fitting and 


proper. 


Respectfully submitted, 


CarrroL Arways, Inc. 
By: Coates Lear, 
Attorney. 


(Verification follows) 
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Capitol Airways. Inc. 
Exhibit No. 110 
Direct Testimony of Jesse F. Stallings 
President of Capitol Airways, Inc. 
ey * * 

Question: Do you believe some limited entry into the 
common carrier field is necessary in order to make your 
proposed operations economically feasible? 

Answer:I do. I believe that one of the supplemental and 
additional fields of air transportation which can and should 
be exploited by the successful applicants in this proceed- 
ing is the handling of peak loads over some of the routes 
of the scheduled airlines. I am personally quite familar 
with this situation, having been a pilot with American 
Airlines for 13 years. American, like practically all sched- 
uled airlines, experiences peak load conditions wherein 
they cannot possibly accommodate persons desiring air 
transportation. Inasmuch as the volume and duration of 
these peak load conditions is largely unpredictable, the 
only practical way of allowing limited entry into this field 
by Capitol and at the same time preventing unjustifiable 
competition with the scheduled airlines is to impose a 
numerical restriction upon the number of flights which Capi- 
tol might be permitted to operate in common carriage. I 
propose that these 12 flights per month in common carriage 
should be operated without regard to frequency or regnu- 
larity. 

Question: How do you propose to finance the acquisition 
of the one additional DC-4 shown in the supplemental ex- 
hibits? 

Answer: Capitol airways is presently in a relatively 
strong financial position, having a net worth of approxi- 
mately $92,000.00. Our credit with lending institutions in 
Nashville is excellent and I am confident that we could 
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easily secure a line of credit of in excess of $150,000.00. We 
presently own three DC-3 aircraft which are largely de- 
preciated and carried on our books at a value of only 
$113,000.00. The total market value of these aircraft is 
now in excess of $200,000.00. Thus, we could borrow on 
our equity in these planes. This does not include our 
equity in four Beachcraft aircraft and several smaller air- 
eraft having a present market value of about $55,000.00. 
In addition, my own personal net worth is in excess of 
$500,000 and I would be pleased to supply whatever addi- 
tional capital might be needed. 


IN THE UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF 
| COLUMBIA CIRCUIT 


e e * = * 2 s eo * s 

Motion of the Independent Military Air Transport Association, 

| and in the Alternative, of Capitol Airways, Inc., for Leave 
to Intervene 

To THE HonoraBLe JupGeEs oF THE Unirep Srates Court or 
APPEALS FOR THE District or CotumBia Circurr: 


Comes now the Independent Military Air Transport As- 
sociation (hereinafter sometimes called ‘‘Movant’’ or “‘ As- 
sociation’’), representing certain of its individual Mem- 
bers who are applicants before the Civil Aeronautics Board 
in this proceeding, who are below listed, and respectfully 
moves this Honorable Court for an order permitting it to 
intervene in the above-styled proceeding, pursuant to Rule 
38(f£) of the General Rules of the United States Court of 
Appeals for the District of Columbia Circuit and to par- 
ticipate in all respects before this Court in the above- 
entitled cause, and in support hereof, the Association, by 
its attorneys, alleges that: 


_1. The Association is a non-profit corporation, incorpo- 
rated under the Laws of the State of Delaware, with its 
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principal office in the District of Columbia. The Member- 
ship of the Association includes, inter alia, the following 
named air carriers, each of which was a party applicant 
before the Civil Aeronautics Board in the proceeding known 
as the Large Irregular Air Carrier Investigation, Docket 
No. 5132, and each of which has been designated as a ‘‘Sup- 
plemental Air Carrier’? by Board Order No. E-9744 as 
amended by Order No. B-9884: 


All American Airways, Inc. 
American Air Export & Import Co. 
American Flyers Airline Corp. 
Capitol Airways, Inc. 

Overseas National Airways 

Trans Caribbean Airways, Inc. 


The aforementioned Order of the Board, E-9744, as 
amended by Order No. E-9884, is the subject of the above- 


styled Petition for Review. 


2. This Petition for leave to intervene is filed by the As- 
sociation acting for and in the stead of those of its member 
air carriers who are above named. 


3. The Association was granted leave to intervene in the 
proceeding before the Civil Aeronautics Board, and par- 
ticipated in all stages of said proceeding, submitting evi- 
dence and testimony and presenting both written and oral 
argument. The Association directed its attention primarily 
to the public interest issues to which the Order under re- 
view is primarily directed. 

4. American Airlines, petitioner in the above-mentioned 
cause, an intervenor before the Board in the subject pro- 
ceeding, requests by Petition for Review filed on December 
29, 1955, that this Court set aside said Order E-9744, which 
Order grants in part tiie relief which the Association, on 
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behalf of its Member carrier applicants, requested the 
Board to grant. 


5. The above-mentioned Members of the Association, and 
the Association itself, have a substantial interest in this 
proceeding, because the Order under attack has granted 
operating rights to the Applicants which the Petition for 
Review seeks to have set aside. The grant of the prayer 
of the petitioner will have a direct adverse and injurious 
effect upon the above-named Member carrier applicants, 
and the Association and such applicants will be bound by 
any judgment which the Court may enter in this proceed- 
ing, with a direct interest in this proceeding which will not 
be adequately represented by existing parties. 

6. Alternative to the foregoing, and in the event it is 
not deemed appropriate by this Honorable Court to grant 
the Association leave to intervene, then Capitol Airways, 
Inc., alternatively requests leave to intervene. As here- 


inbefore set forth, Capitol is one of the air carriers desig- 
nated by the Order under review as a Supplemental Air 
Carrier, and accorded operating rights thereunder, was an 
applicant and an active participant in the proceeding, and 
will be bound by any order which this Honorable Court may 


enter. ~ 


| WuererorE, the above premises considered, the Inde- 
pendent Military Air Transport Association respectfully 
moves this Honorable Court that it be granted leave to 
intervene in the above-styled proceeding and to partici- 
pate in all phases of the proceeding before this Court or 
such consolidated proceeding involving this petition as may 
be ordered. In the alternative, if the relief requested by 
the Association is not granted, then Capitol Airways, Inc. 
respectfully moves this Court to issue an order granting 
Capitol Airways, Inc. leave to intervene, to participate in 
all phases of the subject proceeding before this Court; 
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and for such other and further relief consistent with the 
premises herein as to this Honorable Court may seem ap- 
propriate. 

Respectfully submitted, 


THEoporE I. Szamon, 
Coates Lexar, 
Romany D. Perts, JR., 
Ramsay D. Ports, Jz., 
Attorneys for the Independent Military 
Air Transport Association and Capi- 
tol Atrways, Inc. 


[Certificate of Service follows.] 


UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF 
COLUMBIA CIRCUIT 


January Term, 1956 
s e e * 


Before: Prettyman, Bazelon and Danaher, Circuit Judges, 

in Chambers. 
Order 

Upon consideration of the motion of the Independent 
Military Air Transport Association for leave to intervene 
in the above case, and of petitioner’s opposition thereto, 
and it appearing that the Independent Military Air Trans- 
port Association is a person interested in a representative 
capacity in the matter under consideration, see Section 
1009, Civil Aeronautics Act of 1938, as amended, Title 49, 
U. S. Code, Section 649, and Section I of the Civil Aero- 
nautics Act of 1938, as amended, Title 49, U. S. Code, Sec- 
tion 401(27), it is 

ORDERED by the Court that the aforesaid motion for leave 
to intervene be, and it is hereby, granted. 


Per Curiam. 
Dated: January 23, 1956. 














IN THE UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF 
COLUMBIA CIRCUIT 


ah * * * * a £ oe = fe 
Motion of Aircoach Transport Association and. in the Alternative, 

of Quaker City Airways. Inc., for Leave to Intervene 

The Aircoach Transport Association, (herein sometimes 
called the ‘‘Association’’), pursuant to Rule 38(f) of the 
Rules of this Court, hereby presents to the Court this its 
motion for leave to intervene in the above-entitled proceed- 
ing and, in support thereof, respectfully shows to the 
Court: 


‘1. The Association is a non-profit cooperative, incorpo- 
rated under the laws of the State of Idaho, and has its 
principal office in the District of Columbia. The Associa- 
tion includes among its members 35 carriers, each of which 
was a party applicant before the Board in this proceeding. 
Such carriers are listed in Appendix 1, hereto attached and 
made a part hereof, and they have been designated as 
‘‘supplemental air carriers’? by the order of the Board 
which is under review by this Court. 


2. The Association was granted leave to intervene in 
the proceeding before the Civil Aeronautics Board, and 
participated in the proceeding before the Board, submit- 
ting evidence, calling witnesses, filing briefs and present- 
ing argument. The Association, on behalf of its numerous 
members, tried the general ‘‘public interest’’ issues of the 
proceeding, and its members generally relied upon the 
Association’s presentation of evidence and argument with 
respect to such issues. The order under review deals pri- 
marily with the ‘‘public interest’’ issue. 


|3. American Airlines, the petitioner in the above-men- 
tioned cause, was an intervenor before the Board. By its 
petition for review, filed herein on December 29, 1955, it 
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seeks to set aside the order of the Board which grants, in 
part, the relief which the Association, on behalf of its 
numerous members, requested from the Board. 


4. The members of the Association, and the Association 
itself, have a substantial interest in this cause, because 
they have acquired certain operating rights by virtue of 
the Board’s decision, which the present proceeding seeks 
to set aside. The Association and its members will be 
bound by any judgment which the Court may enter in this 
proceeding. The representation of this interest by exist- 
ing parties will be inadequate. 


5. Granting the Association permission to intervene 
should be of substantial convenience to the Court because, 
if the Association is not permitted to intervene, many of 
the individual members of the Association must, of neces- 
sity, intervene to protect their respective interests. The 
intervention of the Association before the Board con- 
tributed to a more orderly procedure there, and a similar 
intervention here should reduce the number of parties be- 
fore the Court. 


Alternative Relief 


6. Quaker City Airways, Inc., (herein sometimes called 
‘‘Quaker City’’), is a corporation organized and existing 
under the laws of the State of Pennsylvania, with its prin- 
cipal office located at North Philadelphia Airport, Phila- 
delphia, Pennsylvania. 


7. Quaker City has been designated as a ‘‘supplemental 
air carrier’’ by the Civil Aeronautics Board in the order 
under review by this Court. As a result of such order, it 
will receive increased operating authority for which it 
applied. 

8. Quaker City has an apparent and substantial interest 
in the instant cause for the reason that American Airlines 
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seeks to set aside the decision which grants Quaker City 
the relief it requested. Quaker City participated in the 
four-year hearing before the Board. Quaker City will be 
affected by, and bound by, any order which the Court may 
enter. American Airlines, which intervened before the 
Board to oppose the application of Quaker City, will be 
able to present its contentions to the Court, but Quaker 
City, a real party at interest, will be unable to do so unless 
this petition for intervention is granted. Its interests can- 
not be adequately protected, and its arguments cannot be 
fully presented to the Court by any present party to the 
proceeding, although the Aircoach Transport Association 
could adequately protect its interest, if permitted to inter- 
vene. 


‘WHEREFORE, premises considered, the Airecoach Trans- 
port Association respectfully moves this honorable Court 
to issue an order permitting the Aircoach Transport Asso- 
ciation to intervene in this cause, and to participate in all 
phases of the proceedings before this Court. In the al- 
ternative, if such relief is not granted, Quaker City Air- 
ways, Inc., respectfully moves this Court to issue an order 
permitting Quaker City to intervene in this cause, and to 
participate in all phases of the proceedings before this 
Court. 
| Respectfully submitted, 

/s/ Ausert F. BErrEL, 
/s/ Joun H. Pratt, 
905 American Security Building, 
Washington 5, D. C., 
| Attorneys for Aircoach Trams- 
| port Association and Quaker 
Washington, D. C. City Airways, Inc. 
January 4, 1956. 





ApPenDrx 1 


Members of the Aircoach Transport Association Who Have Been 
Designated as “Supplemental Air Carriers” 

Aero Finance Corporation 
Air Cargo Express, Inc. 
Airline Transport Carriers, Inc. 
Air Services, Inc. 
Arctic-Pacific, Inc. 
Argonaut Airways Corporation 
Arnold Air Service, Inc. 
Aviation Corporation of Seattle 
Blatz Airlines, Inc. 
California Air Charter, Inc. 
Central Air Transport, Inc. 
Coastal Cargo Co., Ine. 
Conner Air Lines, Inc. 
Curry Air Transport, Ltd. 
General Airways, Inc. 
Great Lakes Airlines, Inc. 
Jobnson Flying Service, Inc. 
Los Angeles Air Service, Inc. 
Meteor Air Transport, Inc. 
Miami Airline, Inc. 
Modern Air Transport, Inc. 
Monarch Air Service 
Peninsular Air Transport 
Quaker City Airways, Inc. 
Regina Cargo Airlines, Inc. 
S. S. W., Inc. 
Sourdough Air Transport 
Southern Air Transport 
Standard Airways 
Trans-Alaskan Airlines, Inc. 
The Unit Export Company, Ine 
U. S. Aircoach 
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United States Overseas Airlines, Inc. 
World Wide Airlines, Inc. 
World Airways, Inc. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


January Term, 1956 


Before: Prettyman, Bazelon and Danaher, Circuit 
Judges, in Chambers. 
Order 
Upon consideration of the motion of Aircoach Transport 
Association for leave to intervene in the above case, and 
of petitioner’s opposition thereto, and it appearing that the 
Aireoach Transport Association is a person interested in 
@ representative capacity in the matter under consider- 
ation, see Section 1009 of the Civil Aeronautics Act of 
1938, as amended, Title 49 U. S. Code, Section 649, and 
Section 1 of the Civil Aeronautics Act of 1938, as amended, 
Title 49, U. S. Code, Section 401(27), it is 
_Oxpenep by the Court that the aforesaid motion for leave 
to intervene be, and it is hereby, granted. 


Per Curtam. 


Dated: January 23, 1956. 


Excerpt from Petition of Common Carrier Railroads 
for Reconsideration 
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* * 


3. The Authority Granted Is Beyond the Scope of 
the Board’s Statutory Powers 


To give the irregulars ‘“‘Interim Operating Authoriza- 
tion”? pending determination of their fitness and ability 
the Board has issued an exemption under Section 416 (b) 
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of the Act. The Act does not contemplate the authorization 
of regular route-type operations by way of exemption. 
Such operations on a permanent basis clearly require the 
issuance of certificate of convenience 
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and necessity. There is no basis in the language of the 
statute or its legislative history for concluding that the 
exemption provision was intended to duplicate the sec- 
tions for issuance of authority by way of certificate. The 
Board itself has clearly stated that its powers to authorize 
operations under the exemption powers are severely 
limited. In Standard Air Lines, et al., Exemption Request, 
9 C.A.B. 583, 584, the Board said: 


‘<The legislative history of Section 416 (b) of the Act 
indicates that its primary purpose is to provide relief for 
the irregular and sporadic operations of the so-called 
fixed-base operators and for the carriers engaging in 
unusual or limited operations. ‘There is nothing in the 
Act or its legislative history to justify the Board in by- 
passing or ignoring the certification provisions of section 
401 of the Act by authorizing extensive new operations 
which, although involving some experimental character- 
istics, are neither unusual as to circumstances nor limited 
in extent.”’ 

The broad operations authorized in the instant proceed- 
ing cannot be granted in an exemption. Ten round trips 
per month between every pair of points in the United 
States does not constitute an operation that can be char- 
acterized as unusual in circumstances or limited in extent, 
by any stretch of language or logic. The recipients of 
such authority are at liberty to institute regular route 
operations which can legally be authorized only by certifi- 
eate of convenience and necessity. Under no circum- 
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stances could these extensive operations come within the 
statutory limitations of Section 416 (b). 

| While the Board has not yet determined whether the 
applicants found to be fit and able will receive the au- 
thority set out 
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in the instant order in the form of a certificate or exemp- 
tion, it must be noted here that a certificate cannot be 
issued granting the authority which the Board would 
award to supplemental air carriers. Section 401 (f) of the 
Act requires that certificates specify the terminal points 
between which a carrier is authorized to engage in air 
transportation. The authorization to operate ten round 
trips per month between every pair of points carrying 
individually ticketed and individually waybilled traffic and 
to operate an unlimited number of full plane-load charters, 
make the required specification of terminals impossible. 
Furthermore, it would be impossible to issue a certificate 
authorizing only ten round trips per month since Section 
401 (f) prohibits any term or condition in a certificate 
which would restrict a carrier’s right to add to its sched- 
ules. 

In deciding this case the Board has chosen to disregard 
the Civil Aeronautics Act in several respects and as a 
result has issued an order which is illegal on its face. 


Excerpt from Petition of United Air Lines, Inc. 
for Reconsideration 


48813 


The operations purportedly exempted from the certificate 
requirements of Section 401 by the majority decision, ex- 
tend to the scheduling of flights at frequent and regularly 
recurring intervals, with the additional privilege of adver- 
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tising those services to the public as scheduled service. 
These operations, however, will neither be ‘‘limited’’ in 
extent nor ‘‘unusual’’ in character as required by Section 
416(b). On the contrary, the Board’s order purports to 
grant each of 49 carriers freedom to range throughout the 
entire United States and to its overseas possessions at the 
whim of the carrier managements. It further purports to 
authorize services which cannot be distinguished on any 
ground from the services performed by the certificated air 
transportation system. The extensive services contem- 
plated by the ‘‘10-trip’? exemption clearly are not com- 
petent to the Board under the limited powers conferred by 
Section 416(b). 

Moreover, it cannot be shown that there would be an un- 
due burden on carriers authorized to perform the extensive 
services 
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contemplated by the grant, to require them to obtain a cer- 
tificate of public convenience and necessity. The opera- 
tions of those carriers would be neither ‘‘limited’’ in ex- 
tent nor ‘‘unusual’’ in character so as to make observance 
of the certificate process prescribed by Section 401 a bur- 
den, undue or otherwise. 

The Board has postponed until final disposition of in- 
dividual applications, decision on the question of whether 
final authorization shall be by way of certificate or exemp- 
tion. It is clear that under the provisions of Section 401 
the Board cannot issue certificates which limit the right of 
the holder to increase its flights. Section 401(f) provides 
in part: 


‘‘No term, condition, or limitation of a certificate shall 
restrict the right of an air carrier to add to or change 
schedules, equipment, accommodations, and facilities for 
performing the authorized transportation and service as 


97 








(48814) 


the development of the business and the demands of the 
public shall require.” 


It thus appears that an attempt to inject irregular carriers 
into the individually-sold air transportation market on a 
maximum-trip limitation basis, is beyond the Board’s 
powers under both Section 401 and Section 416(b). 
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